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AUTHORITY

By Scott J. Shapiro*

The Babylonian Tamud tells of a dispute between Rabbi Eliezer and the other rabbis over the
ritual deanliness of some piecesof tile? Rabbi Eliezer argued at length that the'tileswere clean, but failed
to persuade his colleagues. Having tried every conceivable argument, Rabbi Eliezer saidtotherabbis: "'If
the Law agrees with me, let this carob-tree proveit!" whereupon the carob-tree wastorn from itsroots
and landed 100 cubits away.® The rabbis answered: "No proof can be brought from a carob-tree."
Rabbi Eliezer tried again: "If the Law agreeswith me, let the stream of water proveit!" and behold, the
stream obliged and reversed direction. Undaunted, the rabbisresponded: "No proof can be brought from
astream of water." Rabhbi Eliezer came back athird time: "If the Law agreeswith me, let thewalls of the
schoolhouse proveit." Asbefore, Rabbi Eliezer's request was granted and the wall started to fall. But
Rabbi Joshuarebuked thewall, saying: "When the scholarsareengaged in alegd dispute, what haveyeto
interfere?'

At his wits end, Rabbi Eliezer exclamed: "If the Law agrees with me, let it be proved from
Heaven!" whereupon avoice from heaven cried out: "Why do ye dispute with Rabbi Eliezer, seeing thetin
dl mattersthe Law agreeswith him!" But Rabbi Joshuareplied: "It isnot in Heaven." Rabbi Jeremiah
explained this to mean that once God gave the Torah to Moses on Mount Sinai, Heavenly voices no

longer have any say in legd matters. The Torah confers on the rabbis the exclusive authority to decide

! Associate Professor of Law, Benjamin N. Cardozo School of Law, Y eshiva University. Disdamer: Inkegpingwiththe
spirit of the Forum, this paper is still very much awork in progress. Please do not cite or quote without the author’s
permission.

? BabaMetzia, 89 ab.

® For some reason, the Talmud adds that others claim that the Carob tree landed 1000 cubits away.
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legal questions and requires that interna disputes be resolved by mgority vote. After Rabbi Eliezer
refused to back down, the story ends with his excommunication.

Thisgtory bringsout, in aparticularly sriking way, the paradoxica nature of authority. Authorities
clam aright of immense power, one, it would seem, that they could not possibly possess. Authorities
clamtheright toimposether beliefs on othersregardiess of whether their beliefsare correct. 1ndoing so,
they appear to placethemsdves above the truth — their right does not seem to depend on their being right.
In the dispute between Eliezer and therabbis, the rabbis had incontrovertible proof that they werewrong
and neverthel ess continued to demand that Eliezer accept their interpretation of thelaw. Thissounded, at
least to Eliezer, asthough the rabbiswere arrogantly asserting apower greeter than that of Heaven. If the
rabbis are wrong, he reasoned, they should submit to God, not require submission from others.

Eliezer may berecorded history'sfirst philosophica anarchist. Philosophica anarchistisarguethat
no claimto authority can bevindicated. How can someone havetheright, they wonder, to force another
to do something wrong? The obligation to act correctly should aways trump the obligation to act
otherwise. To the philosophica anarchig, "legitimate authority” is a contradiction in terms.

Philosophica anarchistsdedight in pointing out thet the clamsof authority are problemétic evenin
Stuations when those in power are right. For when someone in authority commands another to act as
they should act, their directives are redundant. They would not harm, but they would not help ether.
Thus, evenif therabbishad relented and declared thetilesritually clean, Eliezer would have had no reason
to submit to their authority. Eliezer should accept thet thetiles areritually clean becausethey areritudly
clean, not because the rabbis said they are.

The chalenge posed by the philosophica anarchists turns out to be as powerful asit issmple:
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when authorities are wrong, they cannot have the power to obligate others—when they are right, their
power to obligate is meaningless. 1t would seem that the inditution of authority is either pernicious or
otiose.

Thisargument is so powerful, in fact, that it should make one suspicious. For if the argument is
vdid, thenthosewho believein authority are not just wrong—they areincoherent. This conclusion seems
too strong, however: thosewho believethat they are obligated to obey are not believing nonsense. Inthe
end, no such obligation may actudly exist; but it seems conceivable that such an obligation could exig.

Most theoristswriting today assumethat common senseiscorrect and that the anarchist chdlenge
can be met. They disagree, however, on how to meet it. In this essay, we will discuss the many
“solutions’ that have been offered on authority’s behdf. The responses fdl roughly into one of two
groups. those who believe that problems arise due to certain nai' ve views about the nature of authority
and rationdity and that revison in our understanding is required, and those who maintain that the puzzle
can be unraveled without any radica changes.

After adiscussion of the paradox (or aswe shall see paradoxes), wewill examinetwo revisonist
drategies. Thefirgt gpproach deniesthat legitimate authorities have the right to impaose obligations when
they arewrong. Indeed, it deniesthat |egitimate authoritieshave the right to impose obligationsat dl. The
directives of legitimate authorities are trested ether as justified threats backed by sanctions or pieces of
expert advice. The paradoxes, on this view, Smply dissolve — because authorities never possessthe
power to impose obligations, a fortiori they never possess the power to impose obligations when they
arewrong.

The second approach we will explore accepts the basic premise of the paradoxes, namely, that
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legitimate authorities have the power to obligate even when they are wrong. But it argues that the
paradoxes arise because that premiseis conjoined with atacit, but false, assumption about the nature of
rationdity. According to this assumption, agents must dways act on the merits of the case a hand.
Instead, this gpproach maintains that agents can, under certain conditions, have reasons to ignore the
desirable or undesirable properties of actions. There is nothing paradoxical, therefore, about requiring
obedience to mistaken directives, because the directives are reasons not to act on the reasons that make
the directives mistaken.

Unsurprisingly, wewill seethat these responsesbring additiond problemsintheir wake. For if we
deny that authorities ever possess the power to obligate, can we make sense of socid ingditutionssuch as
the Law that contain copious amounts of prohibitions, requirements, permissions, rights and powers?
Likewise, isit even coherent to claim that we can have reason to ignore reasons for action?

In an effort to avoid these problems, others have attempted to solve the paradoxes without
revisonism. Whilethey concede that legitimate authorities have the power to obligateeven whenthey are
wrong, they argue that standard theories of rationdity and mordity can accommodate thisright. Their
drategy centers on the claim that authoritetive directives of legitimate authority are efficient decison
meaking tools. By guiding conduct by legitimate authority, subjects are more likely to choose the right
results than the wrong results. But, these theorists argue, subjects must take the bad with the good —
subjects can benefit from the right results only if they choose thewrong resultsaswel. Therationdity of
obeying amistaken directive s, therefore, no more paradoxica than therationality of paying apricefor a

gamble, when the price is less than or equa to the gamble' s expected value.
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While this gpproach is gppeding, | will argue that it ultimately will not do. The paradoxes of
authority cannot be solved within standard theories of rationdity and mordity — some revisions are
necessary. Which revisonsare necessary, | will claim, depends on one' sunderlying theory of legitimecy.

For accountsthat tie the legitimacy of authority toitsability to provideinstrumentally vauabledirectives,
I will suggest that the standard account of authority’ seffect on practica reasoning be modified. Instead of
seeing authoritative directives asinstruments that willing subjects use to make decisions, they ought to be
understood as causa congraints on action. Thosewho obey directivesin order to instrumentaly benefit
from them do not choose to obey — having submitted to authority, disobedience is no longer an option.
Authoritative directives can bejudtified in instrumenta termswhen, and only when, they forestall decison
meking.

For accounts of authority that tielegitimacy to themoral obligation to repect collective decisont
meaking procedures, | will suggest that we modify our views about the nature of mora autonomy. In
certain circumstances, the fact that another has demanded that we act can indeed give usareason to act.
Rather than aviolation of autonomy, obedience can actually show due respect for the vaue of autonomy.

Inthis essay, | will attempt to justify these assertions and to demonstrate how their acceptance
solves the paradoxes of authority within the different frameworks of legitimate authority. While these
revisons may be somewhat dradtic, | will argue that they condtitute the best response the philosophical

anarchigt’s chalenge.



I. The Paradoxes of Authority

A. Authority and Autonomy

In his In Defense of Anarchism, Robert Paul Wolff argued that |egitimate authority and mora

autonomy arelogically incompatible.® Hisdiscussionisworth examining in detail, not only becauseit isthe
locus classicus for the philosophica anarchigt attack on authority, but also because it contains a more
subtle analysis of the concept of authority than many of authority's defenders provide.

Wolff begins his discussion by distinguishing between power and authority.® To have power isto
have the ability to compe othersto do as one wants. To have authority isto havetheright to rule. A
gunman has power, but he does not have authority. He can coerce his victim to cooperate by threet of
force, but heisunableto impose the obligation to comply. Unlike authority, power cannot be honoredin
the breach: one can chest at one's taxes, but one cannot chest a thief.

As Wolff points out, someone can have authority in one of two senses.” One can have authority
by possessing themord right torule. Theexerciseof sucharight, if it exigs, genuinely givesriseto mord
obligationsto obey. A ruler can, therefore, claim authority andfail to haveit inthissense. The Supreme
Soviet Legidature claimed the authority to rule the Soviet Union, but it lacked the mord right to do so. It
lacked legitimate, or de jure, authority. The Supreme Soviet, did enjoy a measure of acceptance by

many of the Soviet people. They bedlieved that the Supreme Soviet possessed de jure authority, dthough

® See Robert Paul Wolff, In Defense of Anarchy (1970). The relevant sections of Wolff’s monograph are excerpted as
“The Conflict between Authority and Autonomy” in Authority (Joseph Raz ed., 1990). All citationsinthisessay will be
made with reference to this excerpt.

& Wolff, supra note 5, 20.

" Id. at 21.




they were mistaken—it merdly hed de facto authority.

Wolff is primarily interested in the phenomenon of de jure authority. Thisisso fortwo reasons.
Firgt, the concept of de facto authority logically presupposesthe concept of de jure authority. Onewho
POSSESSES de facto authority is someone whose clamsto de jure authority are believed by asignificant
portion of its subjects. Second, it is uncontested that de facto authority exists. The philosophica
anarchid is interested in whether de jure authority exigts, because she wants to show that the mora
obligation to obey the law can never obtain.

To have the right to rule, according to Walff, is to have the right to be obeyed. To obey an
authoritative command is to perform the act commanded for the reason that it was commanded.
Commeands, therefore, differ from arguments® An argument is meant to persuade. It attempts to
convincethe person that they ought to act in acertain way and it doesthisby presenting to theinterl ocutor
the reasonsthat makethe action worthy. Onewho issuesacommand, on the other hand, does not intend
to convincethe subject of thewisdom of hisorder. The commander doesnot give reasonswhy theaction
commanded is worthy of obedience, but rather demands that his command be taken as a conclusve
reason for obedience.

Itispossible, therefore, for someoneto conform to acommand without obeying it.” This heppens
when the command makesthe subject awarethat he has reasonsfor performing the act commanded and
acts for these reasons, rather than because of the command. To acknowledge someone's claim to

authority, according to Wolff, is to recognize that their right residesin their person.”® They possesstheir

8 Id at22.
° Id.
0 j4. But seediscussionin Section 111 B., infra.



power in virtue of who they are, rather than in virtue of what they command.

Having set out his conception of authority, Wolff proceeds to present his account of mora
autonomy. For Walff, an autonomous person is not someonewho ismerely responsiblefor her actions.
Rather, such a person aso takes respongibility for her actions™ A person takes responsibility whenever
she attempts to determine what she ought to do. An autonomous agent, according to Wadlff, is a
deliberating agent.

Unlike many who have seen autonomy asanecessary condition for mora responshility, or asthe
capacity to choose, Wolff treatsit asan independent mord duty. Every personischarged with examining
every aspect of his mord life: hemust congtantly gather new information, scrutinize hismotives, critiquehis
desresand evauate hisoptionsin light of thisreflection. Onewho actswithout ng the meritsof so
acting fails to take responghbility for his actions, and to this extent, is violating their duty to act
autonomoudly. ™2

It follows from Wolff's definition of mora autonomy that no one can obey authority and remain
autonomous. A person obeys a command when he conforms for the reason that another has so
commanded. An autonomous person, however, never acts for the reason that another has so
commanded. He acts only when he is convinced that, on the merits, action is appropriate. Hence, an
autonomous agent can never submit to another's authority. As Wolff putsit: "The defining mark of the
date is authority, the right to be ruled. The primary obligation of man is autonomy, the refusa to be

ruled."®®

™ Id. a 25.
2 1d. at 28-29.
B 1d at 29.
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Although the autonomous agent cannot obey authority, Wolff is quick to add that he does not
necessarily disobey authority.™ I the autonomous agent thinks there are good moral reasons to pay
taxes, then he will believe that he should pay histaxes. But that person does not accept the obligation
because the law requires him to pay his taxes. He believes that he should pay his taxes because he

believes this to be the right thing to do independent of the law’ s demands.

B. Prdiminary Assessment

Woalff's argument gppears to be vaid: given his premises, his concluson seems to follow.
However, hispremisesaredubious. For example, it isnot obviousthat one should think of autonomy asa
duty. Towhom do weowethisduty? Itisstrangeto think that | am moraly bound to act autonomoudy
for another's sake. Why would anyone care why | act correctly, aslong as| act correctly?

Even if one does accept that there is a duty to act autonomoudly, it is doubtful that Wolff's
formulation should be accepted. Why must a person deliberate about every mora action? Shouldn't he
defer to another’ sjudgment when that judgment is better than his? Theideathat aperson must weighthe
balance of reasons every time a mora decison arises is not only dangerous in cases of informationa
asymmetries or cognitive disabilities but isaso terribly wasteful. Surely one could focushisenergiesina
more productive use than constant deliberation.

To be sure, there is such a thing as over-reliance on authority. To cede too much decision+

making to others is both foolhardy and mordly irresponsible. Moreover, the more one depends on
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another’ sjudgment, the greeter the chancethat one will losethe ahility to make judgmentsfor onesdlf and
the more vulnerable one becomesto manipulation. Finaly, thefacultiesof judgment and slf- reflectionare
diginctivdly human capabilities, the exercises of which contribute in an essentidly way to human
flourishing. To sacrificethemis, insomered sense, toforfeit one’ shumanity. This*dehumanizing” effect
of authority especidly concerned William Godwin, the first “modern” philosophica anarchis.

Man istheornament of the universe, only in proportion ashe consultshisjudgment. ... But,

where | make the voluntary surrender of my understanding, and commit my conscienceto

another man’ skeeping, the consequenceisclear. | then become the most mischievousand

pernicious of animas. | annihilate my individudity as aman, and dispose my force asan

anima to him among my neighbors, who shall happen to excd inimpostureand artifice, and

to be least under restraint from the scruples of integrity and justice.™

While the dangers of reliance on authority are red, it isimportant not to exaggerate them. The
world is smply too complex for anyone to live one s life completely unaided by experts of one kind or
another. Even Wolff admitsthat “[t]here are great, perhgpsinsurmountable, obstaclesto the achievement
of acomplete and rationa autonomy in the modern world.”*® Complete autonomy, in Wolff’ ssense, is
amply not an option. If authority isinconsstent with autonomy, then so much the worse for autonomy.

Itisinteresting to note that Kant himself did not see aclash between authority and autonomy. He
famoudy argued that those subject to authority ought to question its demands, but this public use of reason

should not prevent them from acting on them. Enlightenment is precluded both when authority demands

blind obedience and when subjects do not respond with unconditional compliance. "The citizen cannot

14
.
> William Godwin, ENQUIRY CONCERNING PoLITICAL JusTICE 122 (K. Carter ed., 1971).

% 14
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refuseto pay thetaxesimposed upon him; presumptuous criticism of such taxes, where someoneiscaled
upon to pay them, may be punished as an outrage which could lead to genera insubordination.
Nonetheless, the same citizen does not contravene his civil obligations if, as a learned individud, he
publicly voices his thoughts on the impropriety or even injustice of such fiscal messures’

Wolff's formulation of the anarchi’s chalenge is unconvincing because his understanding of
autonomy isimplausible. We should, however, be careful not to dismiss Wolff’ sargument too quickly, for
on any credible conception of autonomy, the tension between it and authority ishard toignore. After dl,
“autonomy” literdly means “sdf law-giving.” The autonomous person does not act Smply because
another has told him to do so—he acts only when convinced that action is appropriate. To be
autonomous, in other words, involves taking onesdf as the ultimate authority on mord questions. This
commitment seemsto leave no logica spacefor externd authoritiesto occupy. Asthe proverbgoes, one
cannot serve two masters.

Withthisinmind, | think it is possibleto giveamore charitable reading to Walff’ sobjections. We
should firg distinguish, in away that Wolff fails to do, between two different features of authoritative
directives. We can say, following H.L.A. Hart, that authoritative directives are both “ peremptory” and
“ content-independent” reasons for action.’® A "peremptory” reason is a reason that preempts
deliberation. A command isaperemptory reason, inthat once the command has been issued, thetimefor
deliberation comesto an end and the time for action begins. The obeying agent no longer considers the

merits of following the command and smply acts as he is directed.

7 Kant, "An answer to the question: What is enlightenment?" in Kant: Political Writings (H. Reiss ed., 1989).
8 H.L.A. Hart, “Commands and Authoritative Reasons’ in Essays on Bentham, 253.(1982).
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A directive is a “content-independent” reason when it gives an agent a reason to comply
irrespective of whether the agent hasareasonto act onits content. Thefact that such adirectiverequires
that an act be done is, by itself, areason to perform that act. One who obeys a command, therefore,
treats the command as a content-independent reason, because he complies for the reason that he was
commanded, not because he has reasons to act on the content of the command. For example, if Jm
takes out the garbage because his father commanded him to do o, then heistresting the command asa
content-independent reason.

Content-independent reasonsfor complying with adirective should be contrasted with “ content-
dependent” reasons. A content-dependent reason isareason for conforming to adirective because the
directive hasacertain content. If the garbage smdls, Jm will have areason for taking out the garbage that
isindependent of thefact that hisfather commanded himto do so. By taking out the garbage, hewill have
removed an unpleasant odor from the house. Jm, therefore, has two reasons to listen to his father's
command: the command is a content-independent reason, while the unpleasant odor is a content-
dependent reason.

Although Wolff gppearsto object soldly to the peremptory nature of authority, | think thet itisthe
combination of peremptoriness and content-independence that offends him. Authority and autonomy
clash not smply because one who obeys does not deliberate. The problem is aso that such a person
believes that the fact that he was ordered to act in a certain way gives him areason to o act. Hetakes

thewill of another as hisreason, indeed the only reason, rather than the merits of the caseat hand.* Such

9 Seg eg., Wolff, supra note 5, 26 (“ The autonomous man, insofar as he s autonomous, is not subject to the will of
another. He may do what another tells him, but not because he had been told to do it.” (emphasisin origina)).
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aperson, therefore, will think that he has aready defense to any charge of improper behavior. Whilethe
person will agree that he performed awrongful act, he will plead that the reasonableness of his actions
must be viewed in a content-independent manner: whether he had reason to follow orders cannot be
judged based on the content of those orders. It is the fact that he was commanded to act, rather than
what he was commanded to do, which gave him a conclusive reason to do as he did.

An autonomous person, by contrast, never treats a command as a content-independent and
peremptory [hereinafter “CIP’] reason for action. The demands of authority mean nothing to the
autonomous agent, for such a person never alows his will to be determined by the will of another. She
cares 0lely about the act commanded, not the command itsalf, and will acquiesce only when convinced
that there are good reasons to act on the content of the command. According to this interpretation,
autonomy and authority areincompatible because obedienceto authority requiresacting on CIPreasons,
whereas the autonomous person does not acknowledge the existence of such reasons.

One benefit of seeing Wolff’s argument in thisway isthat our previous objections are no longer
aufficient to meet hischdlenge. Autonomy isnot concelved as aseparate duty thet morality impasesupon
us and that we owe to others. To say that everyone should act in a moraly autonomous manner isto

make a claim about the space of reasons. Autonomous agent are those who recognize that the only

reasons that exist are either content-dependent or non-peremptory ones. Moral autonomy isimportant
because it isimportant that people act on reasons and not act on non-reasons.

Moreover, on this account, reliance on experts does not necessarily lead to heteronomy. While
expert advice isa CIP reason for believing that the expert is correct — one believeswhat the expert says

samply because the expert has said it — the purpose of giving advice is to dert the advisee that the
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recommended course is supported by the balance of content-dependent reasons. When the advisee
drawsthisinference and actsonit, the agent will be acting for content-dependent reasons, evenif he does
not know what they are.

Most importantly, this interpretation shows that the philosophica anarchist’s anxiety about
authority is not frivolous: their worry is that people will treet authoritative directives as CIP reasons for
action and, in so doing, fail to take the appropriate repongbility for their actions. They will attempt to
judtify their conduct by pleading that they were “just following orders” This type of defense not only
seems cowardly, but strictly speaking irrdlevant. How can an act be made acceptable smply because
someone ese saysthat it is acceptable? Authorities may have the power to change positive law, but no
one (maybe not even God) has the ability to change the mora law. As Godwin put the point: “ The most
crowded forum, or the most venerable senate, cannot make one proposition arule of justice that was not
substantialy so, previoudy to their decision.”®

Y et, the philosophica anarchist reminds us, without admitting that Nuremberg defenses are
sometimes good judtifications, it is hard to see how de jure authority is possble. The legitimacy of
authority standsor fals on whether asubject can judtify hisactionsby pleading that hewas* just following

orders” Legitimate authority is possible, in other words, only when CIP reasons are possible.

C. Authority and Rationdity

It is sometimes thought that Wolff’s chalenge to authority is merely a specid case of a more

2 Godwin, supra note 15, 88.
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generd paradox, one that purports to show the incompatibility of authority and rationdity. The genera
argument is familiar: Condder any directive issued by an authority and any action required by that
directive. Hther the balance of reasons supports that action or it does not. If the baance of reasons
supports the action, an agent should conform to the directive, but not because conformity is required by
thedirective, rather because agents should always act according to the balance of reasons. Onthe other
hand, if the balance of reasons does not support the action, then an agent should not conform to the
directive because agents should never act against the balance of reasons. 1t would seem, therefore, that
authoritative directives can never be reasons for action — if adirective gave the right result, the directive
would be irrdlevant; if the directive gave the wrong result, then the obedience to the directive would be
unreasonable.

Since authoritative directives can never be reasonsfor action, it follows that rationa agents can
never obey authority. The proof: Rationa agents dways aim to act on undefested reasons and act in
accordance with that aim. If an agent were to obey an authority, they would either have to believe that
they had an undefeated reason to obey or believed that they didn’t have an undefeated reason but would
have obeyed anyway. If the former were true, then the agent would have irrationa beliefs, given that
according to the firgt argument, authoritative directives can never bereasonsfor action. If thelatter were
true, then the agent would not be acting in accordance with the am of acting on undefeated reasons.
Hence, it ssemsthat rationd agents can never obey authority.

If the above arguments are sound, it would follow that mora agents can never rationaly guide
their conduct by authoritative directives. Since mordity requires that agents act on the balance of moral

reasons, obedience to authority can never be rationdly judtified for mord agents: whenever adirective
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required an action supported by the balance of mora reasons, that directive would be moraly irrdlevant;
otherwise, it would be moraly pernicious. Authoritative directives can never be mora reasonsfor action
and, hence, it would be irrationd for any mora agent to obey authority.

Such “derivative’ arguments are possible because rationdity is essentidly a formd ided.
Rationdity does not mandate conformity to any particular sandard — it Smply requiresthat an agent live
up to the standards that the agent judges he should live up to. The paradox attempts to show the
incompatibility of rationdity and authority by demondirating that authoritative directiveswill clashwith any
normative sandard: either the directive in question conforms to the given standard, in which caseiit is
redundant, or it conflicts with the standard, in which case the sandard requires nonconformity. To
generate a contradiction between authority and any specific normative standard, one need only plug the
sandard into the equation and out will pop the desired reductio. WhileWdlff’ schdlengegopears
to be such a derivative argument, it isimportant to seethat itisnot.  This becomes evident when it is
noted that the concept of rationdity isat right anglesto that of autonomy. To berationd isto am to act
on undefeated reasons and to act in accordance with that am. To be autonomous, by contrast, isto am
to act on non-CIP reasons and to act in accordance with that aim. It does not follow, therefore, that a
rational agent is an autonomous agent. If an agent believes that he has an undefested CIP reason for
action, then he will be acting rationaly but not autonomoudy if he acts for this reason. Conversdy,
autonomous agents are not necessarily rationd. If an agent acts on a content-dependent reason that, by
his own lights, is defeated, then he will be acting autonomoudy but irrationdly.

It should come as no surprise, therefore, that one can chalengetherationdity of authority and not

its effects on autonomy. The paradox of authority and rationdity attempts to show the impossibility of
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having an undefeated reason to obey authority and, hence, theirrationdity of believing that one can have
such areason. It does not attack the content-independent and/or peremptory nature of authoritative
directives. Likewise, onecan object to authority because it engenders heteronomy, not irrationdity. The
problem with obedience, according to our interpretation of Wolff's chalenge, is that authoritative
directivesare not ClIP reasons, not that it would beincoherent to believe that they are undefeated reasons.

Given that these critiques differ from each other, one should not expect that the solution to one
chdlengewill condtitute an effective reply totheother. To seethis, consider thefollowing responseto the
paradox of authority and rationality: The socia contract theory, the response begins, isacoherent theory
of political obligation. A rationd agent might regard it astrue, evenif itisnot true. Assume, then, that an
agent accepts the socia contract theory astrue. According to this agent, someone possesses | egitimate
authority over another when the latter has consented to be ruled by the former. Because the consent
generates a promissory obligation to abide by the demands of the authority, any directive issued gives
subjectswho have consented areason to act in accordance with it. Assumethat this person consentsto
be governed by an authority. He will now regard any directive issued as a reason for action.
Consequently, it might berationa for him to comply with acommand whose content, by hisown lights, is
not supported by the balance of content-dependent reasons. From that agent’ s perspective, eventhough
the balance of content-dependent reasons would not support conformity, the balance of al reasons —
content-dependent reasons as well as the content-independent reason — might tilt in the direction of
obedience. Inthisway, it may be rationa to obey authority even when they are wrong about the content
of their directives,

Thisresponse, however, will not work againg Wolff’ s chalenge. Wolff’ s argument, aswe have
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seen, is predicated on the idea that there are no such things as CIP reasons for action. The above
response would, therefore, beg the question.  After al, consent itself purports to be a CIP reason for
action. Subjects who consent to be governed by an authority are obligated, under the socia contract
theory, smply in virtue of their consent. One cannot show how a CIP reason is possible by producing
another (aleged) ClIPreason. Onemust first establish that my will can give meareason to act againg the
balance of reasons. But if authorities lack the power to change themora law, how can | have the power
to do s0?

| don’'t mean to imply that Wolff’s autonomy paradox is harder to answer than the retiondity
paradox. They are amply different critiques and, as such, each may require different solutions.
Unfortunately, those who respond to philosophica anarchism do not aways make it clear to which
paradox they are responding. We will try to rectify this by treating the two basic paradoxes separately
and asking, for every response by the defenders of authority, whether the solution is adequate to either or

both.

II. Weakening Authority

Whenever faced with the clash of two concepts, one can dways try to relieve the tension by
weskening the formulation of one of the conceptsinvolved. Inthe case of the anarchists paradoxes, the
most obvious candidate is the one given to authority. First, because the concept of authority gppearsin
both of the basic paradoxes, one might be able to kill two birds with one stone. Second, and more

importantly, theformulations of rationaity and autonomy seeminnocuousenough, a least ascompared to



19

that of authority. As we have mentioned, to be rationa is to am to act on the baance of reasons.
Rationaity smply imposesthe obligation on every agent to do whatever he believesheis supposed to do.

Likewise, autonomy has been characterized as requiring that agents stick to the merits of the case a
hand and not smply act because another hastold oneto do so. The plausibility of theseideasisreadily
apparent.

By contrast, the standard characterization of authority wears paradox onitsdeeve. To possess
legitimate authority, one might recal, isto have theright to rule. Theright to rule implies the right to be
obeyed. To have the right to be obeyed is to have the power to impose obligations irrepective of
content. Those who possess legitimate authority, therefore, have the power to obligate othersto obey
even when their directives contain the wrong content. To say the very least, the power to obligate
independent of content seemsodd. AsGodwin remarked: “ There cannot be amore absurd proposition,
than that which affirms the right of doing wrong.”**

Weakening the stlandard characterization of authority, therefore, seemslike apromising strategy.
If it can be shown that legitimate authorities never claim, and do not have, the power to obligete, thenthe
paradoxes could be completely Sdestepped.  Rationaity would not clash with authority because
authorities would never require agentsto act againgt the balance of reasons. Indeed, authorities would
never require agentsto act at dl. Likewise, autonomy would be consstent with authority because their
pronouncements would not be, nor would anyone claim them to be, content-independent reasons for
conformity.

In the next sectionswe will exploretwo srategiesfor savering the connection between legitimate
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authority and the right to require conduct in a content-independent manner. The first gpproach seeksto
decouple the right to be obeyed from the right to rule. The right to rule conagtsin theexclusive privilege
that legitimate authorities possess to coerce others to conform to their demands. On this view, the
authorization to use force does not imply the power to impose obligations. The second Strategy denies
that legitimate authorities even havetheright to rule, let donetheright to be obeyed. Legitimate authority
issue neither directives nor threats. Their pronouncements congtitute expert advice: rather than creeting
obligations, they smply inform us about their existence.

| will arguethat neither gpproach issuccessful. To weeken the concept of authority intheseways
isto emasculaeit. Without attributing to legitimate authorities the power to impose obligations, it would
be impaossible not only to account for many of the claimsauthorities do make, but aso the daimsthat they

need to make in order to render the concept coherent.

A. TheRightto Rule

As Hohfdd taught us, the word “right” is ambiguous® To say that someone has a right to
perform some act with respect to another might, in thefirst instance, refer to aprivilege. A right-holder has
aprivilegeagaing another to perform an act when the right- holder isnot under aduty to that person not to
perform that act. For example, | have the privilege againg you to enter my homeinthat | am not under a
duty to you not to enter my home.

Alternatively, one might mean by the right-ascription thet theright- holder hasthe power over the

2 Godwin, supra note 15, 88.
2 \Wesley Newcombe Hohfeld, Fundamental L egal Conceptions as Applied in Judicial Reasoning 35 (W.W. Cook ed.,
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other person with respect to a certain set of acts. A right-holder hasapower over another to performa
certain act when theright- holder hasthe ability to change the normative rel ations between the person and
the right- holder with respect to that act. To say that | have the power to lease my house to youisto say
that | can change your duties to, and privileges againgt, me vis-a visthe house. Whereas previoudy you
did not havethe privilege against meto enter my house, after the execution of thelease, you are no longer
under aduty to me not to enter. My right to lease the house to you, where the right is understood as a
power, leads to your right to enter the house, where the right is understood as a privilege.

When we said that to possess legitimate authority isto havetheright to rule, should wetakethis
right to be aprivilege or apower? Until now, we have been assuming that |egitimate authorities possess
normative power over their subjects. Robert Ladenson has suggested, however, that the right to rule
ought to be understood as the exclusive privilegetorule® Legitimate authorities are thosewho havethe
ability to force othersto comply with their demands and who are moraly permitted (that is, not under a
mora duty not) to exercise this ability. On this view, authorities do not issue norms and their
pronouncements create no duties to obey. Rather, authoritative directives are threats backed by
sanctions. Legitimate authorities differ from ganggersis that the former are moraly permitted to issue
such threats and punish non-conformity, as opposed to latter who are under a mora duty not to act
amilarly.

According to Ladenson, someone has legitimate authority whenever they have (non-normative)

power to coerce and that power justifiesthe exercise of that power. Why would the mere possession of

1919).
% Robert Ladenson, “A Defense of a Hobbesian Conception of Law,” 9 Philosophy and Public Affairs (1980),
reprinted in Authority, supranote 5.
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power judify the exercise of the power? Why think that might makes right? Ladenson offers a
“Hobbesian” answer.** If some intitution has the power to coerce, then they, and only they, have the
ability to solve certain problems, like maintaining socid order. Only the strongest in society can keep
others from engaging in the internecine battles that threaten to destabilize and destroy society.

L adenson does not go so far asto claim that those with power are judtified in using this power in
any manner they choose. The Naziswere not moraly permitted to engagein genocide, even though they
werejugtifiedin their effort to enforce the existing traffic lavs® Authoritiesmay daim legitimate authority
in certain areas but fail to possessit. Someone has supreme lega authority just in case they have the
ability to enforce their threats and those threatened are aware of this ability. This does not, dl by itsdlf,

confer upon them absol ute |egitimate authority.

The value of Ladenson’s account isthat, if true, it provides asmple answer to the paradoxes of
authority. It is a consequence of this view, for example, that the guidance of authority may be both
rationa and relevant. Thiswill occur whenever the ba ance of reasonsis shifted in favor of conformity due
to a threatened pendty. Authorities supply a reason to obey that the agent did not have before the
authoritative intervention. Through the coercive machinery of the state, authorities can be seen to make
differencesto the practica reasoning of agents.

Likewise, obedience to authority would not compromise the autonomy of the agent. On

L adenson’ s account, authoritative directives are not content-independent reasons.?® Agents never obey

* Id. at 38.
® Id. at 39.
% Comparethisto Hobbes own characterization of authoritative directives: “A command iswhen aman saith do this
or do not do this yet without exp ecting any other reason that the will of him that said it.” That is, Hobbes took
commands to be content-independent reasons for action. The only Hobbesian element of Ladenson’s account,
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smply because they are told to do so, but only to avoid being punished. Indeed, even Godwin believed
that agents are permitted to obey authorities when threatened: “Nothing can be more certain, that an
action, suppose of inferior moment or utility, which for itsown sake might beright to be performed, it may
become my duty to neglect, if | know that by performing it | shall incur the pendty of desth.”?’

If accepting Ladenson’s account were the only way to overcome the paradoxes, then the
defenders of authority should concede defeat. For while the phrase “the right to rul€’ is equivocd, the
law contains many disambiguating expressons that confirm thet the right clamed is a normative power.
For example, the law imposes numerous duties upon agentsto do or forbear from acting in certain ways.
The rule againg murder does not smply threaten punishment if one commits homicide with mdice
aforethought. 1t imposesaduty on people not to murder and prescribes a punishment for violation of this
duty. Indeed, as Hart pointed out in his critique of Audtin, thisrule would be intdligible even without a
prescribed sanction. The rule sets a standard that people are expected to follow and againgt which their
conduct isto be evaluated. To attempt to reduce dl legd rulesto threats backed by sanctionswould be
toignoretheinternd point of view, that is, the point of view of those who see the authority of thelaw as
legitimate, as having the normative power to set standards of acceptable conduct that al are obligated to
follow.

Even from the perspective of power politics, Ladenson’s proposdl is implausible. As Weber
pointed out, political power isin need of legitimation if it is to be secured and maintained. It isin the

nature of political authoritiesthat they impose significant costs, and often greet sacrifices, onthelr subjects.

therefore, isthe justification he offersfor state coercion, not the account of authority itself.
2 Godwin, supra note 15, 120.
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Not only are members of groups under dutiesto forbear from certain harmful actions and to cometo the
ad of each other, but they owe consgderable duties to the date itsdf. They range from the mildly
annoying, such as the duties to register one's vehicle and to St on a jury, to the onerous, such as the
requirements to pay one's taxes and to support one' s family, as wdl as the life-threastening, such asthe
obligations to testify under subpoena againgt the defendant in amurder trid and to respond to military
conscription.

Authoritiesuse many drategiesin order toinfluence peopleto pay thesecosts. Perhgpsthe most
cost-effective approach is ideologicd. By claming the power to obligate, rather than smply the
permission to coerce, authorities attempt to persuade their subjects to comply out of a sense of mora
duty. Thegreater the number of people who accept the law’ s authority to impose such duties, the fewer
the resources that the state must devote to the enforcement of its laws. Once the state has won its
peoples hearts and minds, their bodies will follow. To be sure, legitimation strategies presuppose the
exigence of consderable machinery of education, indoctrination and manipulation. The dissemination of
ideology is, likeanything e se, not cost-free. Y et, the use of bruteforce also presumes avast apparatus of
prevention, detection and retribution. Even a the current tate of technology, law enforcement is ill
extremely labor-intensive, requiring alarge network of police, investigators, prosecutors and corrections
officers, in addition to an extensive system of jailsand other correctiona facilities. A society that invested
al of itsresources in intimidation and none in persuasion would quickly bankrupt itsdlf.

But expenseis not the only consideration that obliges authorities to legitimate themsdlves. The
meachinery that the state erectsto reward those who comply and punish those who don’t must be manned

by a least Some who recognize the sat€' s legitimacy and remain loyd to itsideology. It is Smply not
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possible to have “threats dl the way down.” At some point, someone has to carry out the will of the
authority because he feds not only obliged, but obligated to do so. The paradoxesof authority canthen
be turned on those who support this state bureaucracy: why would it be rationd for any bureaucrat to
heed the directives of authoritiesto enforce their threats againgt another? Either the balance of reasons
supports enforcing the threet or it doesn't. If the former isthe case, then enforcement is reasonable, but
not because the bureaucrat was directed to enforce the threst, but because the balance of reasons
supports enforcement; if the latter is the case, then enforcement is unreasonable.

It would seem, therefore, that Ladenson’s approach to authority cannot be defended by the
appealing to thefact that, if true, it would supply asolution to the paradoxes of authority. For, aswehave
just seen, Ladenson’'s approach is itsdf vulnerable to smilar problems.  Rather than solving the
paradoxes, his account suppresses them in one context and fails to prevent them from regppearing in
others. The day of reckoning is not averted, just merely postponed.

There are two lessons that we should take away from thisdiscusson. Firg, it isnot possibleto
solvethe paradoxes of authority by attempting to interpret obedience as being mere responsesto threats.
The enforcement of threats issued by those in power is itsdf an activity whose rationdity and mordity
must be established. Second, it isimportant to distinguish between the concepts of having “ authority over
aperson” and of having the “authority to act” or, to put the matter dightly differently, between having
authority and merely being authorized. To have authority is to have a normative power to change
another’ snormativerelations. To be authorized issmply to be permitted by someone who has authority
to act in a certain manner. The secretary is authorized to open her boss mail. But she hasno power in

thisregard. As Raz has aptly put the point, Ladenson’s approach equates what the state may do with
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what the secretary may do.?® However, as we have seen, non-normeative power over aperson and the

authority to exercisethat power does not add up to, nor can it subgtitute for, the authority over aperson.

B. Theoreticd Authorities

According to firgt horn of the paradox of authority and rationdity, if the balance of reasons
supports the content of a directive, then the directive is redundant. In response, one might call into
question the idea that a directive is irrdevant just because it gives the correct solution to a normetive
problem. An authoritetive directive might be relevant if an agent could use it to solve the problem for
hersdf. By gpplying thedirective, shewould be ableto arrive at the right conclusion rather than having to
deliberate about the merits of the case at hand.

Thisresponse attemptsto locate the legitimacy of authority in itsepisemicingrumentdity. Agents
have reasons to obey authorities whenever their directives are conclusive reasons to bedieve that
obedienceisreasonable. Authoritative directives, in turn, would achieve this epistemic status whenever
their sourcewas an expert intheregulated area. Authoritieswould belegitimate, onthisview, justin case
their pronouncements congtituted expert advice.

Thissuggeststhat practica authority, that is, authority concerning what ought to bethe case, might
be grounded in theoreticd authority, that is, authority concerning what isthe case. Thisideaisasold as
western philosophy itsdf. In The Republic, Plato argued that a just society must be governed by
philosophers. Plato’s view was based both on his high esteemn of philosophers and hislow opinion of

everyone ese. The philosophers must rule the just city because only they had access to the truth and
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could betrusted to act for the common good. “[T]he smpleand moderate desires, guided by reason and
right judgement and reflection, are to be found in a minority who have the best naturd gifts and best
educetion. ... Thisfeaturetoo you can seein our state, where the desires of the less respectable mgjority
are controlled by the desires and the wisdom of the superior minority.”?

One need not share Plato’s socid theory in order to see the virtuesin this approach. Reducing
practica to theoretica authority isattractive not only from the perspective of theoretica economy, but also
because the rationdity of relying on theoretica authority seems unproblematic. When one knows more
about a subject that another, it makes good sense to defer to the other’ sjudgment and, by doing so, one
will do better than if one relied on one' s own judgment. Moreover, as we mentioned eerlier, reliance on
theoretica authority is compatible with autonomy. Someone who acts on authoritative advice may do so
because he believes that reliance is supported by the balance of content- dependent reasons.

Whilethis strategy hasits benefits, it seems vulnerable to anumber of seriousobjections. Fird, it
is an essentid feature of expert- adviseere ationshipsthat advisees should not act on expert advicewhen
they know them to be wrong. If | regard the weatherman as a theoretica authority on the weether, |
should take an umbrella with me when | see it rain even though he might have forecasted clear skies.
Thereisno vaue in deferring to theoretica authority when one knows them to be wrong — onerelieson
theoretical authorities because, and only because, onewantsto know what isright. By contragt, practica
authorities claim the right to obligate even when they are wrong. In Eliezer’s case, the rabbis required

Eliezer to defer even though he knew, and they knew, that they were wrong. Thisdid not deter them,

% Joseph Raz, “Introduction” in Authority, supra note5, 4.
# Plato, The Republic 202 (Desmonde Leetrans., 1955). For acontemporary expression of the epistemic account, see
Heidi Hurd, “Challenging Authority,” 100 Yale Law Journal 1611 (1991).
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however, from asserting their authority. It would seem that practica authority cannot be reduced to
theoretical authority, insofar as each have different effects on practica reasoning.

Second, the epistemic approach badly misinterprets the daims of politica authorities. Politica
authorities clam that their directives are more than mere reasons to believe — they claim that they are
reasonsto act. One does not comply with an order smply by believing that the order was justified; one
must act on thisbelief. Conversdly, authorities generdly do not punish fallures of belief, only failures of
action. Unlessauthorities punish thought crime, it isnot againgt thelaw to think that the law on any subject
is migaken. Even Hobbes, one of Western society’s greatest fans of authority, thought that the
commands of the sovereign only bind in foro externo, i.e, in action, not in foro interno, i.e., in
conscience.

It is unlikely, however, that proponents of the epistemic approach will be moved by these
arguments. Asto thefirst objection, they will surdly respond that thisis not so much an argument againg,
asawholesdergection of, their position. Those who reduce practical to theoretica authority are eager
to deny that legitimate authorities bind irrepective of content. A critic makes no headway by pointing to
the fact that practica authorities have the power to bind even when wrong, given that this “fact” is
precisaly what the epistemic gpproach wantsto challenge. The Tdmudic story, therefore, cannot beused
as a refutation of the epistemic position when it has yet to be established that Rabbis assertion of
authority was coherent.

Proponents of the epistemic account admit that subjects can be required to act evenwhenthey
think that the authoritiesarewrong. For if authorities arelegitimate when thelr judgmentsare morerdiable

than their subjects, they are more likely to be right when their subjects think that they are wrong. The
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crucia word hereis “think”—when subjects " know” that they are wrong, aswhen avoice from heaven
tells them so, they should not defer.

Proponents of the epistemic approach will aso argue that the second objection missesthe mark
because it badly misrepresents their account d authority. Those who attempt to reduce legitimate
practica to theoretical authority do not claim that authoritetive directives are Smply reasons to believe.
They agree that political authorities require action. Ther cam, rather, is that when authorities are
legitimate, their directives area 0 conclusive reasonsto bdievethat their content isjudtified. Indeed, their
directives are reasons to act because, and only because, they are reasonsto believe. The expertise of
legitimate authoritiesisthe ground of their power, not the content of it. Subjects should act on authoritative
directives whenever they should believe that their directives are judtified.

While these responses are effective, they raise additional problems. According to theepistemic
account, A has practica authority over B indomain Cif and only if A ismore expert than B on C topics.
However, if expertiseis necessary for |egitimate authority, it follows that many areas of the law cannot
possbly be legitimate. As is well-known, one of the mogt vitd functions authorities serve is to solve
coordination problems: they establish rulesof theroad, standardsfor wel ghts and measures, deadlinesfor
filing taxes, etc. Inacoordination problem, the partieshave an interestin working in aconcerted fashion,
but given that there are more than one acceptable way of doing so, they must figure out which of these
srategieswill enable them to coordinate behavior. For example, amotorist wants to drive on the same
sde of theroad as dl other motorists. However, because both the left and ride sides are equally good
choices, hewill have problemsknowing on which sde of the street otherswill drive and, hence, onwhich

sde heshould drive.  Authorities are able to solve coordination problems becausethey can designate
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one of the drategies asthe choicefor dl to follow. Inmarking one of the combinations asbinding on dl,
everyone s expectations are focused on that combination and the informational problems are overcome,
Motorists know that they should drive on theright sde of the road because the law has selected thisside
by imposing arule requiring it. A motorist should drive on the right Side because he knows that others
will drive on the right given that they expect him to do likewise.

The ability of authorities to solve coordination problems, therefore, does not stem from any
expertise®® By hypothesis, coordination problems arise because of the multiplicity of acceptable joint
drategies. When the law designates the right side of the road as the proper way to drive, it doesnot do
S0 because theright Sideis better than the left — the law was needed precisaly becausetheright Sdewas
as good asthe left. Legd authorities do not act as expertsin this regard because there is nothing over
which to exercise their expertise. The law’ s ability to solve coordination problems stems in large part
from the fact that their subjects look to them as the solvers of coordination problems

Epistemic accounts are deficient because they are unable to account for the authority of law in
Stuations where expertise is irrdevant. Worse ill, they cannot legitimize lega authority even in cases
whereitishighly desrable. The reasonissmple: the authority of the law, as opposed to the expert, is
impersond. When alegd officid clamsauthority to issueadirective, the source of that authority residesin
the office from which the directive will emanate. From the legd point of view, everyone must listen to

Presidert Clinton because heis the Presdent, not because heis Clinton.

¥ Expertise might, however, be required in order to identify the existence of coordination problems.

. |t might be argued that in coordination problems authoritative directives are reasons to believethat otherswill acton
the coordination solution, even though they are not expert advice. As | will argue in Section VI, C., authoritative
directives could not solve coordination problemsif it were commonly believed that everyone treated them as evidence
of other people’' s behavior and that they wererational .
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By contragt, the authority of an expert isentirely persond. If one should listen to an expert, itis
because of the expert’ s superior knowledge or skill. Smith should listen to Doctor Jones, because heis
Jones, not because heisadoctor. The persona nature of expertiseisreflected in thefact that theoretical,
asopposed to legal, authority cannot betransferred, delegated, acquired, inherited or usurped. Only ina
metaphorica sense do experts “appoint” their successors.

Becausethelegitimecy of an officid’ sauthority isimpersond, dependent asit isonthe legitimacy
of the office, the persond qudities of any officid can contribute nothing to the legitimacy of the officid’s
authority. The officeis made no more legitimate because of the expertise of its current occupant. To be
sure, one has areason to defer to an officid when that officia isan expert. But the reason to defer to the
officid is due to her expert, not officid, Satus. If the law's clam to authority isto be vindicated, the

existence of the obligation to obey must not depend on the persondities of those demanding obedience.

III. Preempting Reasons

It would seem that the paradoxes of authority cannot be solved by weskening the concept of
authority in the ways previoudy contemplated. If legitimate authorities exist, they have the normative
power to obligate their subjects. We will now explore a less obvious, but far more interesting and
sophigticated, attempt at solving the paradoxes. Joseph Raz has argued that the culprit is not the
assumption that authorities can obligate, or that they can obligate irrespective of their content, but afalse
picture about the nature of rationdity and the impact that authority has on practica reasoning. Oncethe

distinctive contribution that authoritative directives maketo therationdity of compliance, the problems of
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authority easily dissolve.

A. The Sarvice Conception of Authority

According to Raz, it isan essentid feature of thelaw that it damslegitimate authority to regulate
the conduct of itssubjects. 1t may not possessit, but it necessarily must clamit. Aswe have just seen,
this means, a the very lead, that the law clams the normative power to obligate. But, Raz argues, it
means much more. To claim such authority isto professthat the exercise of normative power isdways
directed towards serving the well-being of those who are obligated to obey. Even if the governors
inevitably act in their own best interests, they always claim that their job is to serve the governed.®

Inwhat doesthisservicecondst? According to Raz, it isthedidtinctive task of politica authorities
to mediate between people and the reasons that apply to them. That is, ther role is to congder the
reasons that gpply to their subjects and to formulate or ratify directivesthat will enable their subjectsto
conform to the balance of thosereasons. Authoritiesarelegitimate whentheir subjectsarein need of such
mediating servicesand authoritiessatiSy theseneeds. Governmentsexercisether authority, therefore, not
by building bridges, educating children or repeding foreign invaders, but rather by producing and
vaidating norms that alow their subjects to conform to Reason.

Moreprecisay, Raz' s“ service’ conception iscongtituted by two theses about the natureand role
of authority. Thefirst concernsthetype of reasonsthat should guide authorities when regul ating conduct.

According to Raz, all authoritative directives should be based, in the main, on reasonsthat independently

% Joseph Raz, The Morality of Freedom 56 (1986).
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apply to the subjects of the directives. Raz cal these reasons “dependent reasons’ and the above
condition the “ Dependence Thesis”*

Raz distinguishes the Dependence Thessfrom theideathat authorities should serve theinterests
of their subjects® A military commander acts on the basis of reasons that apply to the soldiers (i.e.,
defense of country) even though hiscommandsare not in the interests of the soldiers. Raz aso points out
that the Dependence Thesis specifiestheway that authorities should legidate and adjudicate, not theway
they actualy do.*® Obvioudy, many exercises of authority are not based on dependent reasons.

The second haf of the service conception concernsthe type of argument that must be offered in
order to justify authority. According tothe®Normal Judtification Thes's,” authoritiesarelegitimate when
their subjectsare morelikely to conform to balance of reasonsthat gpply to them if they comply withther
directives than if they attempted to conform to that balance directly.®* The legitimacy of authority,
therefore, isbased on theingrumentd rationdity of thelaw. By following thelaw, agentsare morelikely
do to what they are supposed to do than if they tried to act reasonably by themselves.

The Normal Judtification Thes s specifiesthe condition that authorities must satisfy in order to be
deemed legitimate. Thisisastringent test and onethat probably no authority hasever completely passed.

Itisunlikely that in every case someauthority will bein abetter position than every one of their subjects
ether to assess the demands of reason or to provide guidance in satisfying such demands. Raz does,

however, countenancethe possibility of partid legitimecy, i.e., wherean authority islegitimate with respect

® Id. at 42-53.
¥ Id. at 48.
% Id at 47.
% 14 at53.
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to some aress of regulation but not others® Some authority might, for example, be legitimate with
respect to the regulation of worker safety, but not sexua mordity. Raz aso dlowsthat an authority might
be legitimate for some subjects and not for others. | might be bound by certain legd regulations designed
to improve physica hedth, while my doctor might not. Everything depends on whether the subjectswill

do better by complying with the law than if they tried to conform to Reason directly.

B. The Preemptive Thes's

Perhaps Raz' s best-known claim about the nature of authority isthat authoritative directives are
unlike ordinary reasonsin that they are not only reasonsto act in accordance with their content, but also
reasons to preempt other reasonsfor action. They are examples of what he calls“preemptive’ reasons.
When authorities require performance of an action, their directivesare not merely added to the balance of
reasons, but they aso exclude these reasons and take their place. Raz cdlsthisideathe “ Preemptive
Thesis”®

According to Raz, the Preemptive Thess follows from both the Dependence and the Normal
Jugtification theses. The Dependence Thesis states that authoritative directives should be based on the
balance of dependent reasons. Because these directives are meant to reflect dependent reasons, they
cannot be counted along their Sde. To do so would amount to counting some of the dependent reasons

twice.* Authoritative directives must replace dependent reasons because it istheir function to represent

them.

¥ 1d a7375
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Likewise, the Normd Judtification thes sstatesthat authoritative directivesarebinding just in case
subjects would be more likely to conform with the balance of dependent reasons by complying with the
directives than if they attempted to conform to the baance directly. If authoritetive directives of a
legitimate authority did not preempt the underlying dependent reasons, then it would be rationdly
acceptable for a subject to consider such reasons when deciding how to act. In so doing, however, the
subject would be ddliberating about the merits of the case and forming ajudgment about what ought to be
done. Yet, if the authority islegitimate, it is rationaly unacceptable for the subject to rely on their own
judgementsrather than the authoritative directives themsaves 40 Hence, if theNorma Judtificationistrue,
S0 isthe Preemptive Thess.

Raz illustrates these points using the example of arbitration.** Since the arbitrator’ s decision is
supposed to reflect the merits of the case at hand, one who considered it ong with the meritswould be
making a mistake in normétive arithmetic, for he would be counting some of the merits twice — once
directly and once through the decision that incorporatestheir force. Moreover, partiesuse arbitratorsto
resolve their disputes whenever they find that they are unable to resolve their conflict by themselves, or
when doing so would betoo costly. They give the arbitrator the power to decide authoritatively who is
right and, in so doing, they reinquish the right to chalenge the decison. To consder the arbitrator's
decision as an ordinary reason to be added to the balance a ong with the other merits would vitiate the
purpose of the arbitration. The decision is supposed to eliminate the need to ddliberate and debate the

merits of the case that they have submitted.

® Id a57.
¥ Id.a 58.
 1d. a 61.
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Because authoritative directives preempt only those reasons they are meant to reflect, they will
lack preemptive force in Stuations where authorities are unable or unwilling to track the balance of
dependent reasons. An arbitrator'srulings, for example, need not befollowed if sheisdrunk or hasbeen
bribed or if new evidence of great importance later popsup.*”* Likewise, because authoritative directives
have preemptive force in order to prevent agents from acting directly on the merits, directives will fall to
preempt just in case subjects can determinethat an error ismade without scrutinizing the underlying merits
of the case. Raz argues that authoritative directives may not be binding if they are "clearly wrong." A
clear mistake is a mistake that may not deviate substantiadly from the balance of reasons but wearsits
error on its face. "Edtablishing that something is clearly wrong does not require going through the
underlying ressoning.*® This is to be distinguished from a great mistake which does indeed deviates
greatly from the baance of reasons and whose detection as an error requires the agent to deliberate on
the underlying dependent reasons putatively supporting the claim.
Raz illudtrate the difference between the two types of mistakes using the case of adding integers.
If an authority tells the agent that the sum isan integer, the only way to detect agreet error inthe sum may
be to actudly add al of the integers and then compare the results. On the other hand, if the answer
presented were a fraction then it would be clear that the authority had made amistake. In such acase,
the dictates of rationdity do not require that the agent believe clear mistakes, but would urge the

acceptance of great mistakes.

14 at 41-42.
2 Id at 42.
8 Id a 62.
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C. The Judtification of the State

Raz mentions five scenarios where palitical authorities are able to achieve legitimacy under the
Norma Justification Thesis* The first involves cases where expert advice is needed and authorities
possess the requisite competence.  Regulations that ded with the gpprova of pharmaceuticals, for
example, aretypica based on the expertise and information that the government possesses but that the
ordinary citizen lacks. By deferring to such directives, subjectsarelikely to do better than if they tried to
figure out for themsdalves which drugs are safe and efficacious.

The next two classes of cases involve Stuations where authorities compensate for various
shortfalsof rationdity. In some Stuations, authorities may beless easly swayed by temptation and bias
than their subjects. In other cases, deliberation may be costly, elther becauseit generates anxiety, fatigue
or redirects cognitive and emotiond resources from other endeavors. By relying on authorities, subjects
will be able to avoid the costs that surround the attempt to conform to the balance of the reasons that
apply to them.

Thefourth class concerns caseswhere authoritiesarein asuperior postion to provide solutionsto
coordination problems. Authorities, for example, are generdly better at setting the rules of the road than
aredrivers. Although not dwaystrue— sometimesinforma conventionsare more efficient— it isoften the
case that top-down solutions are superior to bottom-up ones, and when they are, authoritative solutions
will be legitimate and binding on participants.

Thelast class concerns prisoner’ sdilemmas. In aprisoner’ sdilemma, each player does better if
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al cooperatethanif al defect; in contrast to coordination problems, however, each doesbest if the others
cooperate, but he defects. Therefore, if everyone acted so as to achieve the best result, i.e., unilatera
defection, they will bring about an outcome that is individudly suboptimd, i.e., universa defection. In
order to achieve the efficient solution, authorities can issue directives that require the “players’ to
“cooperate.” So, whileit might be rationd for me not to pay my taxesif there were no law requiring me
to, and hence no one would pay their taxes, | will have areason to pay my taxeswhen thereisalaw to

requiring me to, and hence enough people will pay their taxes.

D. Razian Solutions to the Paradoxes

An enormous Vvirtue of Raz's theory of authority is that it provides powerful solutions to the
paradoxes of authority. The solutions, as one might guess, rest on the two digtinctive clamsthat Raz
makes about authority: fird, thet they arejudtified primarily on insrumental grounds, and second, thet their
directives have preemptive force.

Before we discuss Raz' solutions to the paradoxes, however, we must firgt trandate his
terminology into ours. | will assumethat when Raz speaks of “ dependent” reasons, heisreferring to what
we have caled “ content - dependent” reasons. Asidefrom linguidtic affinities, both sorts of reasons share
the same feature: they are reason that apply to subjects independently of the existence of authoritetive
directives.

With respect to preemptive reasons, however, Raz deniesthat they are the same as peremptory

% Id. a 75.
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reasons. A peremptory reason is areason not to deliberate about other reasons, whereas apreemptive
reason is areason not to act on other reasons. Raz faults Hart for thinking that submission to authority
requires the actual surrender of judgment, instead of just the forfeit of the right to act on that judgment.*
One obeys an order even when one thinks that directive iswrong.

| think that Raz is misnterpreting Hart's, indeed even the ordinary, notion of “deliberation.” To
deliberateis not smply to engagein the thought process of weighing prosand cons. Rather, ddliberation
is essentialy action-guiding. One who deliberates does so with the aim of forming an intention to act on
the results of that deliberation. A peremptory reason is not, then, a reason not to think about other
reasons, but a reason not to form an intention based on them.

In another way, though, Raz isright that a preemptive reason is different from a peremptory one.
A preemptive reason isnot Smply areason not to act on other reasons. It isareason that replaces those
reasons. A peremptory reason, by contrast, simply excludes certain reasons from serious consideration.
It does not replace them in deliberation.

Nevertheless, a peremptory reason that is aso content-independent, i.e., aClP reason, hasthe
same normative force as a preemptive reason. For aperemptory reason will exclude only those reasons
that are content- dependent and thuswill not, so to speek, excludeitsdf. A CIPreasonwill thereforebea
reason to exclude other conflicting reasons as well as areason for acting in accordance with its content,
just like a preemptive reason.

We are now in a position to discuss the paradox of authority and rationaity. Assume that a

legitimate authority issuesadirectiveto some agent requiring him to do an action that isaready supported
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by the balance of reasons. The agent should surely conform to the directive in thisingance. But isits
exigencerdevant to hispractica reasoning? Itison Raz stheory. According totheNorma Judtification
Thesis, ance the authority is legitimate, its directives make it more likely that the agent will do better in
terms of the reasonsthat apply to him by complying with the directivesthan if hetried to act in accordance
with thesereasonsdirectly. Thedirective, therefore, isareason for action, because through its guidance,
the agent increases his chances of acting in accordance with the balance of content- dependent reasons.

Assume, on the other hand, that the content of the directive is not supported by the balance of
reasons. Should an agent follow the drective? The answer hereis“Yes’ again, for according to the
Preemptive Thesis, directives issued by legitimate authorities are not merely added to the balance of
dependent reasons but replace these reasons. As aresult of this exclusion, the dependent reasons that
counsd againgt conforming to the directive are no longer relevant. The only reasonsthat count are those
that are left in the baance, which, in this case, hgppen to be the authoritative directive.

The possihility of rational obedience to legitimate authority is thereby secured. If an agent
believes that he will do better in terms of the reasons that gpply to him by deferring to directives issued
than by deliberating, heisrationaly required to defer to each directiveirrespective of his judgmentsabout
the balance of content- dependent reasons.

Unfortunately, when we turn to the paradox of authority and autonomy, we must resort to
speculation. The reason is that Raz's understanding of autonomy differs from the one we have been
considering. Raz sometimes considers autonomy to beaprinciple of practical reason, other timestobea

capacity for, or theexercise of, self-determination. When understood aspractica principle, itisarationd,

* Id. at 39.
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not amord, one. “[O]n€ sright and duty toact on on€e' sjudgement of what ought to be done, all things
considered ... | shdl cdl the principle of autonomy.”*® Raz addsin afootnotethat “[i]t is clear thet this
principle of autonomy isnot really amora principle but aprinciple of rationdity.”*” Under thisconoeption
of autonomy, the paradox of authority and autonomy isasmple variant of the paradox of authority and
rationality and can be resolved in the same way.

When authority is seen as a cgpacity for self-determination, it isinevitable that authority and the
exercise of autonomy will clash. If on€e' s actions are salf-determined, they cannat, at the sametime, be
determined by authority. Raz recognizes this conflict, but is not particularly darmed by it, seeing it as
involving atradeoff. Many times, one should sacrifice one sright to act on one' sjudgmentswhenthey are
inferior to another’s. Y e, it is sometimes better to act on one’ sinferior judgments just because they are
one's judgments. Without making mistakes, one can never develop the capacities necessary for
autonomous action in other spheres of life.

Although Raz does not consder autonomy inthe sameway we have, that is, asathesis about the
space of reasons, | think it isclear that Raz is sympeathetic to the same basic concerns. After dl, itiscore

commitment of his service conception that |egitimate authorities are not deonticaly credtive: they do not

have the ability to create mora duties that their subjects did not have previoudy. “[A]uthorities do not
have the right to impose completely independent duties on people ... their directives should reflect
dependent reasons which are binding on those people in any case.”*

Whilewedon’t know hisresponseto the paradox of authority and autonomy, we can construct a

“ Joseph Raz, The Authority of Law 27 (1979).
Y 1d.
8 Authority, supra note 5, 135.
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“Razian” response. A Razian might deny that an agent is heternomous just because they act on a
preemptive reason. Heteronomy results not from acting on CIP reasons, but from knowingly failing to
conform to content-dependent reasons. If adirective passes thetest laid out inthe Norma Judtification
Thesis, then its content-independent and peremptory nature is judtified by its ability to engender

conformity with the balance of content-dependent reasonsfor action. One can, therefore, act onaCIP
and content- dependent reasons at the sametime. Onewould not be obeying sSmply because ancther told
oneto do o, but because by doing as oneistold, one would be more likely to be acting on undefeated

content-dependent reasons.

Iv. Is Preemption Necessary?

Raz' s theory provides a powerful response to the paradoxes of authority, as we have seen,
because it combines an indrumenta approach to authoritative directives with a hierarchicd theory of
rationdlity.*® On the one hand, it is the function of authoritative directivesto maximize conformity to the
balance of content-dependent reasons. Y &, it isnot necessary for any authoritative directiveto actualy
fulfill such afunction. Aslong asit israiona for someone to accept an authority as legitimate within a
certain domain, it isrationa to guide one' s conduct by any directiveissued concerning that domain, even
when conformity to such adirectiveisnot, by the agent’ sown lights, supported by the balance of content-

dependent reasons.

“ Raz's theory is notably similar to Rawls presentation of rule-utilitarianism. See John Rawls“Two Concepts of
Rules’ inTheories of Ethics (PhillipaFoot ed., 1967).
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The success of Raz's response depends, then, on whether an insrumenta approach to
authoritetive directives is compatible with a hierarchica theory of raiondity. The worry hereisthis: if
authoritative directives are supposed to maximize conformity to the balance of content-dependent
reasons, how one have a reason to guide one's behavior by a directive when it does not do what it is
supposed to do? Asthe act- utilitarianshave argued in asmilar context, to follow through on arulewhen
it gives suboptimal resultsisa form of “rule-worship.”*° If authoritative directivesareinstrumental ressons
for action, they cannat, at the same time, be preemptive reasons for action; dternatively, if the Normal
Jugtification Thesisis true, then the Preemptive Thes's cannot be.

As we have seen, Raz presented two arguments to show that the instrumentdity of directives
entalls its preemptive effect—one based on the Dependence Thes's and the other on the Normal
Jugtification Thess. Critics have responded primarily to the second of these arguments. They have
attempted to show that authoritative directives can beinstrumentaly va uable even if they do not preempt

the reasons they are supposed to reflect.  In this next section, we will explore this possibility.

A. The Smple Modd

Torecdl, Raz argued that the Preemptive Thesisfollows from the Norma Judtification Thess: if
authoritative directives did not preempt dependent reasons, it would berationally acceptablefor asubject

to try to conform to the balance of dependent reasons, which is precisely what the Normd Judtification

% See, eg., JJ.C. Smart, “Outline of a Theory of Utilitarian Ethics’, in Utilitarianism: For and Against (JJC. Smartand
Bernard Williams eds., 1973).
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Thessdeclaresto berationaly unacceptable. Noticethat thisargument assumesthat thereare only two
options — ether subjects completely defer to an authoritative directive or they completely ignoreit and
deliberate in its absence. Y et, these two dternatives do not seem to exhaust dl the possihilities.

Congder, for example, cases where practica authorities are theoretical authorities on acertain
subject.  Authoritative pronouncements are, then, reasons to believe that the balance of content-
dependent reasons supports conformity. To comply with an authoritative directive might, then, involve
treating it as strong evidence regarding the balance of content- dependent reasons and to act onthe basis
of it, aswell asal of the other available evidence. Authoritative directiveswould not preempt the reasons
they are meant to reflect— they would be additiona reasonsthat lend their support to the pro-content sde
of the balance and would be consdered aong side al of the other content- dependent reasons.

Such an gpproach is perhagps the smplest of the many models mentioned inthe literature. Let us
cdl itthe"SmpleModd.” The Smple Modd treats authoritative directives asit would any other reason:
as a firg-order normative consideration that is added to the balance of reasons and that can be
consdered with dl other content- dependent reasons. Inthe case of legitimate authority, the weight of the
authoritative reasonsis greet — normaly great enough to outweigh any other contrary reason.

At leadt a firgt glance, the Smple Modd easily handles Situations where practicd authoritiesare
adsotheoreticd authorities: it treststheir directives as strong first- order reasonsto believe that the balance
of content- dependent reasons supports conformity. A smilar andysiscan begivenfor directivesthat are
used to cut down on deliberation costs and to compensate for cognitive incapacities. In these casesas
well the directives are weighty firg-order reasons to believe that the balance of reasons supports the

content of the directives and are normaly strong enough, given the costs of deliberation on the merits, to
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outweigh any contrary reason.

With regard to coordination problems, the Smple Modd seesauthoritative directivesas creeting
sdience. The equilibrium specified by the content of the directive is made more conspicuous by the
issuance of the directive and this* marking off” focusesthe atention of al players on that solution. Each
player not only focuses on that solution, but expectsthat otherswill smilarly focus and expectsthat others
will expect them to smilarly focus. Aswith the other cases, authoritative directives do not preempt the
underlying reasons supporting one solution over another — they are smply very powerful reasonsto act
accordingly which normally outweigh the reasons to act differently.

Advocates of the Smple Mode argue that, contrary to Raz's argument, one who treats
authoritative directives asthe Smple Modd suggestswould not undo the benefits of relying on legitimate
authority. For, read through the lens of the Smple Modd, the Normal Judtification Thes's satesthat an
authority islegitimate just in case assigning Sgnificant weight to their directives enables one to do better
than if onedid not assgnit any weight at al. An authority isjudtified in coordination cases, for example,
just in casetreating the authoritative directive as marking off the sdlient strategy and hence adding it to the
balance of reasons allows one to do better than if one did not trest the content of the directive as salient
but tried to solve the coordination problem by onesdf. The Normad Judtification Thes's would not,
therefore, entail the Preemptive Thesi's, given that theinstrumentdity of authority can be had even without

preemption.
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B. Vaiaions Trandormation, Rewe ghtings, and Presumptions

The Smple Modd is but one of many accounts offered as dternatives to Raz's Preemption
Moded. Some proposals represent subtle variations on the Smple Model, while others propose more
radica departuresthat closaly resemble Raz’ sapproach. Wheat they dl havein common isthat they regect
the Preemptive Thesis, i.e, that authoritative directives must completely preempt the reasons they are
meant to reflect.

Beginning with subtle variations of the Smple Modd, sometheorists have argued thet authoritetive
directives have trandformative powers. it isther function to ater the set of content-dependent reasons.
When, for example, authoritative directives conditute strong evidence that the baance of content-
dependent reasons supports conformity, they areweighty reasonsto believethat other reasonsarenot in
fact reasons and hence are not entitled to their place in the baance. On this Transformative Modd,
authoritative directives that are used to compensate for irrationdity do not preempt any content-
dependent reason. They are reasons not to act on untrustworthy beliefs that there are reasons to act
contrary to the advice, not as reasons to remove a bona fide reason from the balance of reasons. As
Heldi Hurd argues, "[o]ne's condition of incompetenceisbut evidence of thefact that in working out these
content-dependent reasons, one may not be employing true premises.’®*

In coordination cases, the authoritative directive focuses attention away from other optionsto the

content of the directive. Whatever reasons players had for acting on the other options, they no longer

*! Hurd, “ Challenging Authority,” supra note 29, 1624. See also D. S. Clarke, X., Exclusionary Reasons, 62 Mind 253
(1977).
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have. Consder Ledie Green's andysis of coordinaion norms:

Given a generdly shared expectation that one dternative will be followed, there is no

longer any gppea whatsoever in [acting in different way], for in doing so one would be

swvimming againg the tide which, by hypothess, one has no interest in doing. But note:

these non-options(i.e., those that are not salient) leave no practica trace--one does not

hanker after them, and they exert no residud attraction from any point of view; they are

samply outweighed. To achievean equilibrium by gppeding to or cresting aconventiond

norm, one need only act on the balance of first order reasons.

More complicated are proposasthet treat authoritative directives as second-order reasons that
affect theweight of thefirgt-order reasonsthat they are meant to reflect. Stephen Perry calls such reasons
“reweighting” reasons> A reweighting reason is a reason to act “asif” another reason had a certain
weight. A subject who regarded an authoritative directives as strong evidence asto which actionswere
reasonable might, according to Perry, reweight the content-dependent reasons, transferring some of the
weight from reasons that don't support the content of the directive to othersthat do.

Perry’ s reweighting reasons are generadizations of Raz' s preemptive reasons. An exclusonary
reason isalimit case of areweighting reason, onethat transfersall of theweight of certain reasonsthat do
not support its content to those that do. Aside from preemptive reasons, therefore, reweighting reasons

do not preempt the reasons upon which they operate.

In addition to functioning as reweighting reasons, Perry aso clams that authoritetive directives

%2 Ledlie Green, The Authority of the State 113-114 (1988). For similar analyses, see Donald Regan, “Authority and
Vaue: Reflections on Raz's Morality of Freedom,” 62 Southern CaliforniaLaw Review 995, 1027 (1989); Heidi Hurd,
“Sovereignty in Silence,” 99 Yae Law Journal 1016-19 (1990); Larry Alexander, “Law and Exclusionary Reasons,” 18
Philosophical Topics 7 (1990).

%3 Stephen Perry, “Second Order Reasons, Uncertainty and Legal Theory,” 62 Southern California L aw Review 913
(1989). See aso, Stephen Perry, “Judicial Obligation, Precedent and the Common Law,” 7 Oxford Journal of L egal
Studies 215 (1987).
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may take the form of presumptions, or as he cdls them, “episemicaly-bounded” reasons.54 On this
model, those who rely on authoritative directives presume that the content of the directives are supported
by the balance of reasons. Such presumptions do not completely preempt the underlying reasons, insofar
as they can be rebutted in certain circumstances. Perry believes that authoritative directives establish
thresholds of credibility that preempt inquiry into the underlying reasons just in case no reason of a
aufficiently weighty sort exceedsthe threshold. Other advocates of the PresumptionModd, such asFred
Schauer, believe that these presumptions can be rebutted by taking a “perfunctory glimpse” > at the
content- dependent reasonsto determine whether there exists agood enough reason to doubt thereliability
of the presumption.

Aswith the Smple Modd, these dternative proposd's permit subjects to benefit insrumentaly
from authority without the need for preemption. Suitably reinterpreted according to these models, the
Norma Judtification Thesis legitimates authority just in case treating authoritative directives as weighty
firg- order/second- order reweighting/presumptive reasons and then acting on the basis of the resulting
bal ance of reasonsthe subject ismorelikely to conform to the bal ance of content-dependent reasonsthan
if he did not treat theminthismanner. In Stuationswhere such acondition issatisfied, asubject who acts
on the basis of her judgments about the bal ance of reasons would not be undoing the work of authority,

but rather would be harnessing the vaue of authority and using it asit ought to be used.

> See Perry, “Second-Order Reason,” supra note 53, 2.
*  See Fred Schauer, Playing by the Rules: An Examination of Rule-Based Decision-Making in Law and in Life 91
(1991).
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C. Is Preemption Rationd ?

Not only have Raz' scriticsargued that theingtrumenta benefits of authoritative directivescan be
secured without preemption, they claim that people do not generaly treet authoritative directives as
preemptive reasons> It isawell-known fact about certain legal systems, for example, that judges have
the power to depart from established rules. Common Law judges may refuseto follow aprecedent under
certain circumgtances, e.g., if theruleis obsolete or sufficiently unjust. But if judges treet legd rules as
preemptive reasons, and if preemptive reasons aways defeat reasons which fal within their scope no
matter how strong the first-order reasons, ajudge would be barred forever from acting on reasonsthat
favor departing from the rules. It would then seem as if the preemptive nature of legd rules is
incompatible with the revishility of the Common Law.

Not only do judges not treat past precedents as preemptive reasons, but Raz' scriticsargue that
they should not. Common Law doctrineswould become entrenched and the flexibility of thelaw to adapt
to new circumstances would be greatly diminished. Michael Moore, for example, claims that "Raz
account suffersfrom [this] defect ... some casesthat ajudge ought to overrulewon't beoverruled. ... The
judicia obligation isto overrule whenever the balance of reasons (including the reasonsinclining againgt
overruling given by the rule-of-law vaues) makeit the right thing to do."®’

By contragt, on the aternative model s we have been discussing, judges should depart from lega

rulesjust in case reasons existed that were powerful enough to override the reasonsto stick to such rules.

% See, e.g., Stephen Perry, “Judicial Obligation,” supra note 53; Schauer, supra note55, 91.
" Michael Moore, “Authority, Law and Razian Reasons,” 62 Southern California L aw Review 827,867 (1989). Ssed,
Perry, supra note 53, 963.
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Similarly, subjects should disobey any directives that were not supported either by the balance of firgt-
order reasons, the baance of reweighted first-order reasons or the presumed baance of first-order
reasons, respectively. The benefit of these accounts, therefore, isthat they attempt to account for virtues
of relying on authority without succumbing to the vice of rule-worship.

We might sum up these criticisms by seeing them as attacking Raz’ s solution to the paradox of
authority and rationdity. When the baance of content-dependent reasons supports conformity to an
authoritative directive, Raz has not shown why authoritative directives must be understood as preemptive
reasonsrather than weighty first- order reasons, reweighting second-order reasonsor presumptions. On
the other hand, when the baance of content-dependent reasons supports nortconformity, Raz has not
shown how authoritetive directives can make normetive cons derationsthat are otherwise rdevant in their

absence completdly irrdevant in their presence.

D. Double Counting and Prisoner’ s Dilemmas

Raz s critics have largely ignored his argument from double-counting. They have dso faled to
respond to his analysis of authoritative solutions to prisoner’ s dilemmeas. In this section, | would briefly
like to examine whether these arguments are effective.

According to the argument from double- counting, authoritetive directivesmust be preemptivein
order to avoid counting dependent reasonstwice. Because authoritative directives are supposed to reflect
dependent reasons, these reasons cannot have independent weight aong with directives in the baance.

By attempting to reflect dependent reasons, they must replace them.
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Thisargument, however, isboth too weak and too strong. 1tistooweek inthat it establishesonly
that when a subject is certain that the directive tracks the balance of dependent reasons, he should not
count the directive and the dependent reasons together. This indeed would involve double-counting.
However, if asubject isnot convinced that the directivesissued will fully reflect the balance of dependent
reasons, then an agent might cons der the dependent reasons asa check against the possibility of error. A
subject might reason as follows: “Because the authority in question is highly relidble, 1 will give great
weight to the authoritetive directivein my deliberations. But sincethereisachancethat the authority might
have made amistake, | will only aso condder any reasons that might militate against obedience when
judging how to act. If thereisareason sufficiently greet to disobey, then | will concludethat thedirective
was not successful in reflecting the balance of reasonsand | will disobey.” The dependent reasons are
not here being counted twice — rather they being used to ensure that they are at least counted once.

The argument is aso too strong, for if valid, al forms of advice would have preemptive Satus.
Thosewho dispense ordinary advice adso try to basetheir recommendations solely on dependent reasons.

It would follow, according to the double-counting argument, that ordinary advice is dso a preemptive
reason, for it cannot be considered a first-order reason for belief without counting reasonstwice. This
would lead to absurdity — any piece of credible advice would defegt al of the advisee'sreasonsfor belief
aslong as he knew that the advisor considered them in her judgment.

Asfor Raz' sanaysisof prisoner’ sdilemmeas, recdl that heargued that authoritative directives can
be usad to solve such problems if they preempted the reasons for defecting. While he believes that
preemption by an authoritative directive is sufficient to solve a prisoner’s dilemma, he clearly does not

think that they are necessary. As Hobbes argued, authorities can solve prisoner’s dilemmas by
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sanctioning defection, i.e., by redligning preference so that defection isnot only sociadly, but individualy,
suboptima. What is unique about Raz' s analysisis his suggestion that sanctions are not the only way to
bring individua and socid rationdity in line— authoritative directives may aso accomplish through their
preemptive power.

While this is an intriguing proposal, much more needs to be said in order to overcome the
following objection. Inaprisoner’ sdilemma, it isin each player’ sinterest to defect instead of cooperate.
If Reason requires that agents act on their interests, then it would seem that an authoritative directive
demanding cooperation would be demanding action contrary to Reason. However, if Reason instead
requires agentsto act for the collective good— ether because acting on the collective good isagood itsel f
or isan indirect way of maximizing conformity to one s own interests — then players ought to cooperate
regardless of whether thereis an authoritative directive® Guidance by authoritative directivesonce again

scemsto be d@ther irrationd or irrdevant.

V. The Decision and Constraint Models

The debate between Raz and his critics is along-standing oneand it isnot possibleto do justice
toitssubtlety and complexity inthisessay. Rather than rehearse the responses and counter-responsesin
that diaectic, | would liketo present an argument that, to my knowledge, has not been previous made and

that aims to show that, at least in certain circumstances, authoritative directives cannot be preemptive

% Tobesure, authoritative directives may help coordinate behavior between players so that each can act on the same
cooperative solution. Directives might even make the players aware that they areinvolved in aprisoner’ s dilemma.
However, authorities would be not be solving prisoner’s dilemmas per se, but rather coordination problems or
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reasons. |f authoritetive directives are capable of serving their functions, it isnot in virtue of their aleged
preemptive force.

This argument, however, will give no solaceto Raz' s critics. For | will daim thet this argument
demondtratesthat the model s advanced by Raz' scriticsareinadequate aswell. The mistake made by all
of these accounts of authority istheir assumption that willing obedience to authoritetive directivesisaform
of decision-making.

As an dternative account, | will suggest that authoritative directives are insrumentdly vauable
when, and only when, they are capable of affecting the feasibility of non-conformity. When a subject
commits himsdlf to following an authority inorder to benefit from itsdirectives, that person congrainshis
future sdf to act on the demands of the authority, whatever they may be. The subject does not chooseto
obey when the directive is issued — when ordered, the subject has no choice but to obey.

Inthefollowing sections, | will generdizethe suggestion to other cases of authoritative guidance. |
will argue that authoritetive directives are indrumentally valuable to rationd agentsif and only if they are
causal congraints on action. | will try to show, in other words, that authoritative directives could not
perform the functions they are thought to serve if subjects had, or believed they had, the choice whether
or not to obey. | will then arguethat what | cal the Congraint Modd isthekey to solving the paradoxes

within aframework of authority that ties legitimacy to the instrumentdity of authoritative directives.

informational shortfalls.
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A. IsPreamption Sufficient?

Charliewakes up onemorning, noticesthat hisroommate Larry isoverweight andgiveshimsome
friendly advice. “Hey, Larry, you're pretty fat. You realy need to work out.” Larry looks over at
Charlie and repaysthe compliment. “Charlie, youain't looking too good yoursdlf. 1t wouldn't hurt youto
vigt the gym once in awhile éther.” Unfortunately, each knows that the other speaks the truth. They
both redize that they should lose weight and that the only way to do thisis by going to the gym and
exercisng.

Turning over anew leaf, Charlie decides to stop by the gym on hisway to work every day and
exercise. Larry, however, isworried. Heknowsthat he hastried to follow such aregimen in the past but
has dways faled. After voicing his concerns to Charlie, Charlie suggedts that Larry hire a persond
trainer. Larry is encouraged by the thought and so hires Sonnie, an ex-marine drill sergeant, for the
necessary mativetion.

Thenext morning, promptly a six o' clock, Sonny arrivesa the gpartment to pick Larry up for the
gym. Larry saysthat heisvery tired and, athough he knows that he should work out, hetells Sonny to
come back tomorrow. Sonny barksback: “If you don’t commit yoursdlf to following my orders, you will
never get into shape. And | won't beinvolved withaloser.” Larry seesthewisdom in Sonny’splan and
S0 commits to following his every command.

Assumethat Sonny ordersLarry to go to thegym. According to Raz' stheory, Larry will regard

thisdirective asareason for not acting on the reasonsfor staying home. But can he have such areason?
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An authoritative directive is a preemptive reason if and only if the subject is likely to do better by
preempting certain reasons and acting on the resulting baance than if he tried to comply with the firs-
order reasons directly. However, regardless of whether Larry preempts certain reasons or not, the
balance pointsin the samedirection, i.e., towardsthe option of going to thegym. After dl, the reasonsfor
staying home are outweighed by the reasons for going to the gym and Larry is painfully aware of this.
Indeed, that iswhy Larry hired Sonny — because he knows that he should go to the gym to lose weight
ingtead of lazing around the house. Doesn't this show that the order isn't a reason for not acting for
certain reasons, because even if Larry considered thesefirgt-order reasonsin deliberation, Reason would
gtill recommend that he work out?

Thissame point might be made by comparing Larry’ sSituation with that of Charli€ s. Both have
the same firg-order reasons for action. Both have reasons to go to the gym that are stronger than those
for not going and both know this. From the perspective of the first-order balance of reasons, thereisno
difference between thetwo. Y e, only Larry needs Sonny. Hence, the value of authority to Larry cannot
be traced to the benefits of preemption given that preemption would give the same resultsfor Charlie as
well.

Larry’ scaseisnot Smply aproblem for Raz' stheory —it generdizesto dl other accountsthet we
have surveyed. According to the Smple Model, for example, Sonny’ s order is afirst-order reason for
Larry to comply if and only if Larry would likely do better by assigning the order significant weight and
acting on the resulting balance than if he did not assign it such weight. If so, then Somy’ sorder isnot a
reason for action because the baance with or without the directive points towards going to the gym.

Why do dl of the modelswe have discussed fail to account for the normativity of Sonny’ sorder?
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| believe that the problem stems from severd tacit assumptions made by dl of these models. Thefirst

assumption is that people who submit themsdvesto authority are free not to follow themif they so wish.
Neverthel ess, these people choose to obey. Each act of compliance involves a choice to comply.

The second assumption is that authoritative directives affect practical reasoning by affecting a
subject’ s preferences over options, or beliefs about those preferences.  Therefore, when an agent acoepts
an authority’ s legitimacy and is ordered to act in acertain manner, the agent must believe that he prefers
conformity to non-conformity. Moreover, if hewere not so ordered, he might have cometo the opposite
judgemen.

Putting these two assumptions together we get: when a subject obeys a directiveissued by an
authority deemed legitimate, he chooses to obey because he now prefersto conform than not conform.
For example, when someone heeds acommand issued by someone deemed to be atheoretica authority,
that person uses the pronouncement as some sort of reason to believe that he prefers conformity to nor+
conformity and decides to act on that belief. Let us cal this account of authoritative guidance the
“Decison Modd.”

The Decison Mode has great intuitive apped. Unfortunately, it isalso fase, asLarry’s case
demondrates. |If the function of authoritative directives were to affect preferences, or beliefs about
preferences, then Sonny’s order would be pointless. By hypothesis, Larry prefers and knows that he
prefersto go to the gym. He does not need to rerank his options—they arein perfect dignment. Larry is
not having trouble with his preferences but with his gbility to act on those preferences. The Decision

Mode is unable to explain how authorities can help people like Larry.™

% As Sidney Morgenbesser pointed out to me, people like Larry who know what they ought to do, but are unableto do
it, areknown in Yiddish as“schlemeals.”
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B. Congtraining Y our Future Sdf

| would like to suggest that the Decison Mode cannot account for the normetivity of Sonny’s
order becauseit ignoresthe essentia "volitiona” aspect of directives. Directivesare not toolsfor making
decisons—they areaway of preventing decisonsfrom being made. When someone submitsto authority,
theam isto congrain hisfuture sdf to act in accordance with the demands of somethird party. Should
that act of commitment be successful, the agent becomes unable to act contrary to will of the authority.

The suggedtion is that submitting to authority involves trying to do to yoursdf interndly what
Ulysses was able to do externdly when he lashed himsdlf to the magt. It isto forgo later choice by the
operation of the Will, but it is as red as using some precommitment mechanism.® According to what |
ghdl cal the “Congraint Modd,” authoritative pronouncements are relevant to practical reasoning
because, and only because, they affect feashility. A directive, once issued, is not a factor to be
consdered in future deliberation about whether to comply. After submission, the agent no longer
deliberates about whether to comply. Thesubject merdly figuresout what counts asimplementation of the
rule, not which action will maximize expected utility.

Understood game-theoreticdly, a rationd agent who must consider his future actions is

drategicaly interacting with another agent— hislater saf. \When an agent submitsto authority, hispresent

% See, e.g., Stanley Milgram, Obedience to Authority, 134 (1974) (“Since the agentic shift islargely a state of mind
some will say that his shift in attitude is not areal alteration in the state of the person. | would argue, however, that
these shiftsin individuals are precisely equivalent to those major alterations in the logic systems of the automata
considered earlier. Of course, we do not have toggle switches emerging from our bodies, and shifts are synaptically
effected, but this makes them no lessreal.”) But see Section VI., D., where | argue that there are some important
differences between authoritative submission and pre-commitment.
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sdf atempts to congrain the actions of his future sdf. In this“game,” the present saf makes the first
move and the future saf will be barred from acting contrary to such aruleif the present self'sactionsare
successful.

Severd daifications should be made about this proposal. The Congtraint Model does not
maintain that someone who submits to authority can never disobey. This, of course, would be absurd.
When someone submitsto an authority, they must Sincerdly attempt to congtrain their future selves. That
does not mean that they have congtrained themsealves, only that they attempted to do so. They might be
wrong — the congtraint might not have taken. Or it might take, but later lapse. The Congraint Model
dedls only with successful submission, where the agent actudly follows through on the directivesissued.

The Constraint Modd aso does not hold thet authoritative directives cause us to conform to
them. Because obedienceis an intentiona action, the subject has to act and act for areason. Rather,
according to the Congraint Model, authoritative directives causdly congtrain non-conformity — they
prevent us from bresking them. When a subject obeys an authority deemed legitimate, she acts for
reasons even though she does not make choices by so doing. Obedience is intentional, but not free,
action.

Becausethe Congraint Model |ocatesthe functiondity of authoritative directivesin their ability to
affect the feaghility of nornconformity, it is able to account for the ingrumenta vaue of Sonny’s order.
As we mentioned, Larry’s problem lies not with his preferences but with his ability to act on those
preferences. Sonny’s order enables him to act on his preferences by cutting off his ability to act on
temptation. By ordering Sonny to the gym, staying home becomesinfeasible— working out becomesthe

only available option. Charlie, on the other hand, has no need for Sonny becausethe feasibility of staying
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home poses him no practica difficulties. His knowledge thet this option is suboptimd is sufficient to
prevent him from exercisng the option.

Not only can the Congtraint Moded account for theinstrumental vaue of Sonny’ sorder, but it also
easlly solvesthe paradox of authority and rationdity. To seethis, assumethat an agentiscommittedtoan
authority in order to benefit fromitsdirectives. Assume further that the authority issues adirective that,
according to the agent’ sown lights, is not supported by the balance of reasons. Isit rationa for the agent
to comply? According to the Congraint Model, it is. For, on this view, when an agent submits to
authority to benefit from its directives, that agent has no choice but to gpply the directive when she
recognizes that it is gpplicable. Compliance is the only feasible option and, hence, isthe only optimd
option.

Assume now that the directiveis, by the agent’ sown lights, supported by the balance of content-
dependent reasons. Isthedirective relevant to the agent’ s practical reasoning? Again, onthe Congtraint
Modd, itis. According to the Congtraint Modd, authoritative directives affect practical reasoning by
transforming the set of feasible options, not the preferences over those options, or beliefs about those
preferences. Hence, evenif the agent preferred to conform prior to theissuance of the directive, oncethe
directiveisissued, it will leave its practica mark —what once was feasible is no longer feasible.

The Congraint Model aso condtitutes an effective response to the paradox of authority and
autonomy. Thewill of the another possessesnormaive power, on thisview, because of itscausal power.
The directives of the authority congtitute reasons to obey given that the directives render disobedience
infeasible — the directives make conformity the best options by default. Ironically, authority isreconciled

with autonomy by showing how committed subjects are not autonomous, in the sense of not being in full
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control of their actions.

Tobesure, itismoraly permissibleto abdicate control over one sactionsonly if one hasagood
mora reason to do so. One cannot absolve onesdf of respongbility smply by claming that one had no
choice but to follow orders, when one made the choice not to have achoice. We have seen oneexample
where agents can have good reasonsto condrain their future selvesto heed the demands of others. Inthe

next sections, we will see others.

VI. The Inadequacies of Decision Models

The Decison Modd is incgpable of explaining the normativity of Sonny’s order. This
demondtrates, a the very leadt, that it cannot provide a general framework for understanding the
rationdity of authoritative guidance, insofar asit isfasein some contexts. However, thismight not appear
s0 damaging. One could argue that cases like Larry’s are unusua and that authorities are normally
unnecessary in Stuationswhere agents know what they ought to do. They are valuable, for the most part,
in cases where agents require information of some sort, either because they lack expertise, cognitive
resources or advantageous positioning to coordinate behavior.

Inthe next sections, | will arguethat not only isthe Decison Modd fasein some cases, itisfase
indl cases. Authoritative directives cannot furnish expert advice, compensate for shortfalsin rationdity,

or coordinate behavior if subjects used authoritative directives to make decisonsin araiona manner.
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A. Authoritative Advice

In order to show that authoritative advice would be usdessif adviseeswere free not to accept the
advice, | would like to present an argument of Issec Levi's. Levi has shown that it is normaly not
possibleto harnessthe informationd vaue of theoretical authoritiesby choosing to update onesepistemic
date via Bayesian Conditiondlization so as to accommodate their reliable evidence.®*

Levi's argument can be made clear by the following example. Suppose Tony issick and must
decide whether to take a certain antibiotic he finds in his medicine chest. Tony has very little medica
knowledge; in fact, he is so unsure about what to do that he can't even assign probabilities to the
proposition, cal it h, that the pill will make him fed better. That is, he does not even assign oddsto h, but
rather suspends judgment on what the appropriate odds should be. Levi dams that in this Stuation
Tony'sprobabilitiesare"maximdly indeterminate.” Hiscredd state should be represented by the set of all
possible probability digtributions.

Suppose that Tony believes that his doctor is right in 95% of his medica judgments. It would
seem reasonable for Tony to trust his doctor's recommendation's about the antibiotic and then take the
pill. However, asLevi pointsout, if Tony treats his doctor'srecommendation as evidence and updates by
Bayesan Conditiondization,®” he will learn nothing and his probabilities will reman maximély

indeterminate.

81 See, e.g., 1saac Levi, The Enterprise of Knowledge 296-98, 399-423 (1980). See also Isaac Levi, “Induction as Self
Correcting According to Peirce,” in Science, Belief and Behavior 127 (Hugh Mellor ed., 1980).

%2 Bayesian Conditionalization: Let p(- ) be a X's probability function and pe(- ) be the probability function which
resultswhen X learnsthat e istrue and incorporatesit into his background theory. Then p.(h) = [p(e]h) * p(h)] / p(€e).
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To prove Levi's assertion, assumefor the purposes of contradiction that Tony's probabilitiesare
maximally indeterminate before he learns his doctor's recommendation, call this report e, but not after.
That must mean that Tony rules out some probability function pe(- ). Let pg(h) =x. However, p(- ) can
be obtained via Bayesan Conditionaization from the function p(- ), where p(h) = x * p(e)/p(elh). We
know that Tony does nat initidly rule out this function because his initid credd date is maximaly
indeterminate. Hence, when Tony starts with maximaly indeterminate probabilities, he will end up with
maximaly indeterminate probabilities if he updates his credd date via Bayesian Conditiondization.

All isnot logt. Tony can decide ahead of time to congrain his future self to assign a probability
.95 to h when the report eismade. AsLevi describesit, Tony does not treet e as"evidence' which he
incorporates into his background theory and off of which he conditionalizes. Rather, he treatsit asa
causd "input,” and condrains himsdf to follow through on ingructions to which he has previoudy
committed. Because of his doctor's reliahility, this "up front" choice not to accept e as evidence later
maximizes epigemic utility.

Levi’s argument, therefore, demondtrates that the Decison Model cannot account for the
normativity of authoritetive advice. For it would beirrationa for someone in Tony’s Situation to accept
the recommendation of an expert as true absent a condraint to do so. In "sequentid” play, agents are
required to update via Bayesian Conditionalization and, therefore, those with indeterminate probabilities
cannot harness the information value of authoritative recommendations.

Y et, Levi's argument can be used to support Raz's claim that authoritetive advice differsin kind
from ordinary advice. In Stuationswhere ordinary adviceis normaly solicited and given, we are not so

ignorant that our probability judgments are maximally indeterminate, or nearly so. We, therefore, are at
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liberty to treat ordinary advice asevidence and update viaBayesian Conditionalization. However, tregting
authoritative advice as evidence destroys its va ue, because in these Situations our credal states may be

highly indeterminate. It isonly by congtraining our future selves that we can learn from experts.

B. Compensating for Shortfadlsin Rationdity

In some Stuations, authorities are ingrumentally vauable because they save us from having to
engage in costly and risky deliberation. We can smply follow their pronouncements and be reasonably
confident that we will be making theright selection most of thetime. What hgppenswhen authoritiesgive
the wrong answer? According to the Decison Modd, it may till be rationd for the agent to decide to
follow their recommendation. Directives that cut down on deliberation costs are likened to rationd
gambles -- whenever the margina expected costs of deliberation exceed the marginal expected benefits,
an agent should rationally choose to follow directives in every gpplicable case. Losing a bet does not
indicate irrationdity if it wasrationd for the gambler to have taken his chances in the firgt place.

Congder thefollowing example. Liz hatesdeciding what to order whenin arestaurant. Sheaso
thinks that waiters culinary judgments tend to be as reliable as her own. She figures, therefore, that it
would be better for her, al things considered, to treat their evauations as authoritative rather than to
agonize over what to edt.

According to the Decison Modd, each time Liz followsthrough on awaiter’ s recommendation,
sheismaking arationd decison. Even though Liz will pass up aterific dish every so often by following

the waiter (let’s say that she believes that the waiter will mention a great specid 5% of the time), it is
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nonetheless an acceptable risk given that the probability of such an occurrence is low rdative to the
savings that she can expect to accrue by not deliberating.

The problem with this reasoning is that it's falacious. once Liz knows the specids, then the
probability that terrific dish isbeing offered isno longer .05-- itisether 1 or 0. Probabilitiesare dways
computed relativeto thetota evidence availableto the agent and, rdativeto theevidenceavailableto Liz,
ether thereisaterrific dish being offered or thereisn't. Either deliberationisworthit oritisn't. Sheisno
longer engaged in decison making under risk -- she isfacing a decison problem under certainty. The
waiter’ srecommendation isuse essto her now, becausethe only way she can know whether tofollow the
directive, i.e., whether it givestheright answer, isto deliberate. If thewaiter givesthewrong advice, then
itisirrationa for her to decide to apply it.

Lest there be confusion on this matter, | am not claming that the total evidence requirement
requires Liz to ddiberate. 1t merely requires that her choice be one that would be endorsed by ideal
deliberation on dl the avalable evidence. Lizisnow in apickle: the only way she can know whether to
deliberate is to deliberate. At this point, the principles of rationdity offer no guidance; whatever she
decidesto doisnot irrationd.

If, on the other hand, Liz were condrained to follow thewaiter’ srecommendation, the probability
that it pays to ddiberate isirrdevant. Liz will be forced to conform regardiess of the probabilities of
success ex post. This congrained behavior is optima from an ex ante perspective and that iswhy we
should see her behavior asrationd.

Onceagain, the Decison Modd isunableto account for the normativity of authoritetive directives.

When agents have open minds, they are required to maximize expected utility. Only by committing
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onesdf in advance to accept the direction of an authority can that direction be areason for action.

C. Coordination

According to the Decison Modd, authoritetive directives affect practicd reasoning in a
coordination game by providing evidence about the activities of the other players. Authoritativedirectives
are capable of providing evidence of others activitiesbecausethey create sdience. Therulerequiringme
to stop at astop sign, for example, makesthejoint strategy “ my stopping, crosswisetraffic not stopping”
sdient. Hence, the rule congtitutes good evidence that crosswise traffic may be crossing theintersection,
meaking it rationa for me to decide to stop.

| would liketo chalengethisanaysis. Firg, | will arguethat authorities do not solve coordination
problems by creating sdience. Sdlienceisoneway of solving acoordination problem, authority another.
Second, | will try to show that, assuming that players commonly believe that each other are rationd,
authoritative directives could not condtitute evidence of others activities and hence could not solve
coordination problems. If authorities are ableto solve coordination problems, the Decison Modd cannot
be correct.

To see why sdlience is the wrong concept to employ with respect to authoritative solutions to
coordination problems, it would be best to consider briefly the reasons that the concept of salience was

firg introduced. In the Strategy of Conflict, Thomas Schelling wasinterested in correcting the dominant

tendency in gametheory that viewed al instances of conflict as cases of pure conflict. Ashe pointed out,
many important strategic Stuationsinvolve non-zero- sum components. Itisofteninthe parties interest to

cooperate. Therub istha in many Srategic Stuaions, explicit bargaining is not feesible. Because the
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exigence of conflict frequently leads to a breskdown in communication, the mutua sdection of a
coordination equilibrium cannot be had by smple verbad manifestation of intention. A meeting of the
minds must be had by a process of imaginative second-guessing, each trying to figure out what the other
agent would expect him to select knowing that other knows that he knows this.®®

The main work to be donein tacit bargaining, therefore, is guesswork. Each sidetriesto guess
what the other will guess. The option which possesses the property of "being most easly guessed”
Schelling dubbed the "sdient” option. Sdlienceis, therefore, afunction not so much of the uniqueness of
an option, but rather its conspicuousness. Each sde must know that the option stands out in some
respect, drawing and focusing attention, and each party must know that the other knows this.

To cdl tacit bargaining an exercise in guesswork is not to claim that the parties cannot be fairly
confident that coordination will be achieved. Experimentd studies have shown that humans are
remarkably good tacit bargainers. The point is that coordination of expectations in these casesis not
achieved by aprocess of communication. Each sdemust "guess' a what the other isthinking, given that
there has been no explicit revelation of intention.

It is crucid to note that sdlience caculations are required as a compensation for the lack of
communication. "The concept of ‘coordination’ that has been devel oped herefor tacit bargaining does not

seem directly gpplicable to explicitly bargaining. There is no gpparent need for intuitive rapport when

% One of Schelling's examples of a"mixed-motive" gameinvolves the case of chemica warfare. Given that the nations
fighting in World War 1l al had an interest in limiting the number of casualties that would result, some mutual restraint
on the use of nerve gas was to known by all parties to be desirable to all parties. Yet, the number of possible
prohibitionswere considerable, e.g., "No Gas", "Some Gas', "Gas only used on military personelle", "Gas only to be
used in self-defense”, etc. Communication between the various warring factions wasimpossible at the beginning of the
conflict and testing of the various options could not be had, considering that one failure of coordination could have
prevented subsequent cooperation (it's hard for an army to restrain itself from gassing an army who hasjust gassedit).
Tacit bargaining resulted. Of all the rulesthat could be selected, the absolute proscription of the use of nerve gaswas
the simplest. Each side conjectured that the other would pick the rule that the other could guess they would guess, and
since one rule was the most conspicuousin its simplicity, it served as afocal point for agreement.
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speech can be used; and theadventitious cluesthat coordinate thoughts and influenced the outcomein the
tacit case revert to the status of incidental details'® It isamistake to say when two parties agree to
follow agiven course of action, they each act on the same option because that option isnow mogt sdient.

In these Stuations, salience is otiose.

Coordination via authority shares some properties with tacit bargaining, others with explicit
bargaining. Like tacit bargaining, there is no direct communication between the parties wanting to
coordinate. The authority actsasa"one-dded’ sgnding mechaniam, i.e,, Sgndingispeformedin order
to coordinate the actions of members of the audience, whereasin explicit bargaining the communicationis
"two-sided”, i.e,, the tansmisson is meant to coordinate the actions between communicator and
audience® Y, like explicit bargaining, there is a pre-existing procedure for knowing which option the
other will exercise. In authority-based cases, agents act on the option announced by the authority; in
explicit bargaining, the agents act on the options agreed to. In tacit bargaining, contrawise, the agentsdo
not initialy know which option they ought to sdect. They do look for the most sdient option, but which
option is most sdient isto be determined by guesswork ("what does the other person think is the most
conspicuous option given that she knowsthat | am trying to figure that out and viceversa?'). Thereisno
mechanica dgorithm for sdlecting one coordination equilibrium which is common knowledge.

Just asit isamigake to tak about salience in the context of explicit bargaining, soto isit when
discussing authoritativedirection. Authority isjudtified conventionaly becauseit remediesthe problemsof

non-communication.  Given the obvious transaction cods associated with explicit bargaining, many

* Schelling, The Strategy of Conflict, 67 (1960).

% See David Lewis, Convention, 122, passim, for adiscussion of the differences between one- and two-sdesignding
mechanisms.
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coordination problems have to be solved absent two-sded verba interaction. To overcome this, the
authority acts asaone-sded sgnaing mechaniam, dlowing thepartiesto solvetheir coordination problem
through the use of ashared dgorithm. An authority no more makes an option saient, than do two people
who agree to select one course of action make that course of action sdient. In both cases, the parties
have a settled technique that dlows them to effortlesdy solve a problem that, absent such a procedure,
would be raher more  difficult, if not impossible, to  drcumvent.

The argument againg the Decison Modd is not smply that its supporters have used an
inappropriate word, i.e., "sdience’, but rather that saying that authority sometimes or always creates
sdlience masks the unique way that coordination problems can be solved in such cases.  Firgt, and most
importantly, when authorities are involved, the answersto coordination problems are settled in advance.
Authorities take the guesswork out of coordinating behavior. Second, condderations that would have
been relevant to establish sdlience become irrdlevant in authoritative contexts.  Authoritative solutions,
therefore, tend to be more stable than thelr sdient counterparts given that directivesare not invaidated by
changes in their content’ s conspicuousness.

Supporters of the Decison Modd might accept this objection and admit that authoritative
directivesdo not create sdience. Y et, they might neverthd essarguethat, however authoritative directives
focus attention on equilibria, thefact that they do focus attention gives each person areason to believethat
otherswill chooseto act in accordance with theequilibria. Authoritative directivesare capable of solving
coordination problems because they can sometimes congtitute strong evidence thet otherswill conformto
the directives and thus making it rationd to choose to conform as well.

However, this dill will not do. For if we assume that the players are rational and commonly
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believein each other’ srationdlity, the Decison Mode doesnot yield theresult that it would be rationd for
any player to follow such directives. Congder the following chain of reasoning: The Decison Modd
clamsthat it isrationd for aplayer, cal him X, to decide to comply with such adirective when, and only
when, X can establish that it provides good evidence about other players behavior. But the directive
provides good evidence about others behavior only when it would be rationa for others to follow it.
However, if these playersarerationd, the question of whether it isrationa for themto follow thedirective
isthe same aswhether itisrational for X to follow thedirective. Hence, X can establish thet thedirective
condtitutes good evidence only if X can firg establish that it isrationd for him to follow the directive.

X hasnow travdedinacircle. If X want to establish therationdity of hisfollowingthedirective, it
seemsthat he must dready know thet it isrationd for himto follow the directive. But sinceheistryingto
establish the rationdity of following the directive, he cannot assume the propostion for the purpose of
provingit. So, if X doesnot dready beievethat it isrationd for him to follow the directive, hewill never
come to that conclusion.

The conclusion | think that we should draw from this argument is that coordinating rules cannot
solve coordination problems if the players are rationd and it is commonly believed that every player is
rational and treatsthe directives Smply as evidence about the other players behavior. The players must
believethat at least some of the other playerseither (1) treat the directives as congtraints on action or (2)
believe that at least some of the other players treat them as congraints on action. The fact that some
playersare committed to the authority ensuresthat they will follow the rules and these commitments, or at
least the beliefs that some are so committed, will enable the appropriate expectations to form so that

coordination may take place.
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D. Feasibility

The centrd, and as yet unanayzed, concept of the Congtraint Modd is, of course, “feasibility” —
disregarding a directive is seen as “infeasible,” as not being an “option” available to the agent. It is,
therefore, important that | say at least afew words about the concept of “feagibility” that the Congtraint
Moded employs.

Wewill say that a course of actionisafeasble option for anagent if and only if that agent hasthe
ability to perform that action for areason. A courseof actionisinfeasible, therefore, whenever the agent
cannot perform the action for areason -- that is, when that action is not a possible intentiond action.

Now, if we were to speculate about the mechanisms by which authoritative directives render
disobedience infeasible, two possbilities come to mind.  Firgt, submitting to an authority might be the
psychologica counterpart of precommitment, wheretheagent isphysicaly disabled from moving hisbody
in certain ways. This physica disability would not be imposed by some externd device, but would be
generated from “within” by purely psychologicd means. Just as we can get our hand to move by
intending to move it, we can get it to Stay put by intending not to moveit.

| aminclined to think that this gpproachisunpromising, at least if we attend to the phenomenology
of rule-guided behavior in generd. Onenormaly doesnot think of rule-guided behavior asinvolving sheer
physica congraints. \When someone adopts a rule never to take another drink of acohal in abar, he
does not think that somehow he will be precluded from physicaly ordering the drink. It is not asif he

thinksthat if he openshismouth, hewill not be ableto utter thewords*“I’ll have abeer” or if he does get
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a beer, his hand will be frozen in the down pogtion. In this respect, he is unlike Ulysses: Ulysses can
intend to break free of the rope and try to do s0. Rule-guidance, on the other hand, seems morelike a
condraint onthewill, onintention-formation. If John doesintend to drink acohol, hewill probably end up
doing so.

| would liketo suggest instead that authoritative directives normally prevent agentsfrom “willing”
disobedience to its demands, not by physicdly disabling the will’s expresson. How might these
condraints on the will arise? Firg, the directive, coupled with the commitment to the authority, might
prevent the agent from cons dering the reasonsfor disobeying. Thereasonsfor disobeyingwould, in other
words, be “repressed” by the directive. This repression blocks the possibility of intentional action
contrary to the directive -- the agent, being unaware of reasons for not complying, would be unable to
disobey for areason. Second, the directive, coupled with the commitment to the authority, might disable
the person’ snormd psychologicd inhibitions. Anagent inthe grip of an authority might no longer beable
to withstand certain emotiona pressures, such asguilt and shame, even though the agent would be aware
of the important reasons for not complying.

All of thisis speculation, of course, but | do think it is plausible speculation. If one thinks about
the abilities of the human mind, undoubtedly one of its powersisthat of represson. We normdly hide
“reasonsfor action” from oursdvesdl thetime. Awareness of al the reasonswe had for acting oneway
rather than another would smply betoo painful to bear. | am suggesting that when we submit to authority
in order to benefit from them instrumentaly, we harnessthis ability, at least Sometimes, to repress certain
facts and wishes from our practical reasoning. With respect to rules, the most common expression

indicative of this processis. “I have arule againg do this so | am not even going to think about acting
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otherwise.” By refusing to think about it, one guarantees that one cannot bresk one' srulesfor reasons.

Mogt of the time, however, we aren't even aware of repressng reasons for violating our

commitments. We smply follow rules and directives without any struggle or conflict, even in Stuations

where if we thought about it, we would be deeply disturbed by our actions. They become dmost like
habits in that they can be executed virtualy without thinking.

The ability to repressreasonsisnot onethat everyone has nor do they haveit to the same degree.

Nor isthe need to repress reasons as important in some people asin others, chiefly because al people
do not monitor their actions with the same frequency. As control theorists say, some have longer
“feedback loops.” In Stuations where the need for guidance is most acute, for example, in the military,
people need to be trained to lengthen their feedback loops. Boot camp consistsin training people to
ignore their indtincts, to react firg rather than think. This is accomplished partly through the complete
regimentation of life and partly through the compelled performance of absurd tasks like cleaning floors
with toothbrushes. The easiest way to get people to repress reasons is, therefore, to stop them from
prompting themsdves for reasons in the firgt place.

Asfor dignhibition, it is wel-known that peoplewho act subject to orderscan bemadeto actin
mongtrous ways. It isnot that they don't redlize what they are doing; rather, they seem to be unable to
oppose the demands of the authority issuing the directives. In reporting on the results of his famous
obedience experimentsin the 1960's, Stanley Milgram vividly described thisphenomenon. (Recdl thatin
these experiments, Milgram wanted to see how far ordinary people who go in hurting otherswhen being
ordered by an authority to do s0. The subjects were told that they were to participate in an experiment

on learning and negative reinforcement. Whenever the supposed learner would make a mistake, the
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subject was directed by the leader of the experiment to administer an increasing series of dectric shocks
to punish the learner for the mistake. To Milgram’s suprise, many of the subjects followed the leeder’s
orders and administered what the subjectsthought were extremely painful shocks. What was even more
surprising isthat the subjects often expressed great reservations about continuing with the experiment but

followed through anyway because they were ordered to do s0.) Thisis Milgram’s description:

Some peopleinterpret the experimenta Stuation as onein which the subject, inahighly
rationd manner, can weigh the conflicting vaues in the stuation, process the factors
according to some mental ca culus, and base his actions on the outcome of this equation.
Thus, the subject’ s predicament isreduced to aproblem of rationd decison making. This
analyss ignores a crucid aspect of behavior illuminated by the experiments. Though
many subjects maketheintellectua decision that they should not give any more shocksto
the learner, they are frequently unableto transform this conviction into actions. Viewing
these subjects in the laboratory, one can sense their intense inner struggle to extricate
themsalves from the authority, while ill-defined but powerful bonds hold them at the
shock generator. Onesubject tellsthe experimenter: “Hecan't sandit. I’mnot going to
kill that maninthere. Y ou hear him holleringinthere. He'shallering. Hecan't sand it.”
Although at the verba leve the subject has resolved not to go on, he continuesto act in
accord with the experimenter’s commands. Many subjects make tentative movements
toward disobedience but then seem restrained, as if by abond.®

Milgram hypothesized that by accepting the authority of another, one rdinquishes the ability to
inhibit actionsin light of one sown vaues “ Theinhibitory mechanismswhich arevital when theindividua
element functions by itsef become secondary to the need to cede control to the coordinating
component.”®  He subscribed, in other words, to the Constraint Model.

In some sensg, it is irrdlevant whether the mechanisms | have described are present in normal

functioning humans. Strictly spesking, authoritative directives can serve the bendfits they are meant to

% Stanley Milgram, supra note 60, 148-49.
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servejud in casewethink that we havethe ability to congtrain our future selves. Whether we can actualy
do such athing isanother matter. Wemight bewrongin our belief that authorities can giverationd agents

reasons for action, but this bdlief is neither incoherent nor implausible.

E. Interim Conclusion

In the previous sections, | argued that the Decison Mode cannot account for the instrumentd
potentid that authoritative directives hold for rationd agents. | aso argued that the Congtraint Model
does provide an adequate explanaion. Rationd agents can benefit from thedirectives provided them only
if they do not make choices about whether to obey individua directives. They may make choices to
commit themsalves to the authority — but those choices are choices not to make future choices.

Moreover, | suggested that the Congtraint Model can provide an adequate resolution to the
paradoxes of authority. When authoritative directives give the wrong results, it is neither irrationd nor
immora for the committed subject to comply, given that compliance is the only feasible option. When
authoritative directives give the right results, the directive is rlevant to practica reasoning insofar asiit
affects the feasbility of non-conformity.

However, thisargument is not sufficient to end the discussion of the paradoxes. For even if one
were to accept the truth of the Congraint Modd, the philosophica anarchist might il argue that the
paradoxes remain.  The Congraint Mode solves the paradoxes only when a particular theory of

legitimate authority is presupposed, namely, one that embraces the Norma Judtification Thesis. If the

 Id. at 129.
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legitimacy of an authority were not dependent on its ability to generate instrumentaly vauable directives,
the paradoxeswould remain unsolved. For the Congtraint Mode has nothing to say about obediencethat
is not motivated by the desire to harnessthe insrumenta potentia of directives. It is consstent with the
Congraint Model that individuaswho obey directives despitetheir lack of insrumenta value are making
decisonsto obey. If so, the paradoxesremains. how can it be reasonable/moraly acceptable for agents
to choose to obey directives that are mistaken?

The paradoxesremain, of course, only if it is possible for an authority to be legitimate despiteits
ingbility to generate ingrumentally valugble directives. As| will arguein the next section, we must take

this possibility serioudy.

VII. Serving the Governed

Despitedl of thecritica attention focussed on Raz' stheory of authority, few have chdlenged the
vdidity of the Norma Judtification Theds. Raz's critics, by and large, have accepted his dam that
authorities are legitimate just in case subjects are likey to do better in terms of the reasons that
independently apply to them by deferring to their directivesthan if subjects attempted to conform to these
reasonsdirectly. The main boneof contention, aswe have seen, has centered on the Preemption, not the
Normd Judtification, Thess.

The gpped of theNorma Judtification Thesis, | believe, semsfromitsbeing an expression of the
Service Conception. According to the Service Conception, it isthe function of authorities to serve the

governed. TheNorma Judtification Thesisregardsthis service as congsting inthe provision of directives
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to subjects so that they might better conform to the reasons that bind them.

Theideathat authoritiesarein our service, not vice versa, is one of the most important ideasto
have emerged from the Enlightenment.?® Enlightenment thought rejected the notion that authorities derive
their power from superior birth or socia status. Indeed, it has been the burden of modern palitical theory
to explain how authorities can have the power they clam to have despite the fact that no person is
“better” than anyone else. The Service Conception provides the standard response to thisdilemma
authorities have the power to tell uswhat to do because we benefit, in some sense, from their having such
power.

As | will argue, however, the Normd Judtification Thessis but one expression of the Service
Conception. Accordingly, | will distinguish between two different models of service, one that seesthe
function of authority as mediating between reasons and persons, and another that understands them as
arbitrating between riva parties. | will argue that the traditiond liberd understanding of service conssts
not in mediation but in arbitration. Rather than capturing adominant theme of traditiond liberad thought, the
Normd Judtification Thesis represents a somewhat radica understanding of the function that legitimate
authorities are meant to serve.

It is not, of course, an argument againg the Normal Judtification Thess that it bresks with
tradition. Rather, | will argue that Raz's theory of authority is flawed because of the inadequate
judtificatory role that it accords to democratic decison-making. According to the Normad Judtification
Thesis, the vaue of various schemes of power-sharing in asociety isunderstood primarily ininstrumentd

terms — one dructure of government is more legitimate than another when oneis morelikely to track the
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balance of dependent reasons than another. Consequently, democratic structures are preferable to
undemocratic onesif and only if the former generate “better” directives than the latter.

However, | will suggest that the vaue of democratic decison-making does not lie in its
ingrumental value. Rather, democratic procedures legitimate authority because they represent power-
sharing arrangementsthat arefair. In democracies, every citizenisgiven an equd ability to exert control
over their lifeand thelife of the community. Rather than violating one sautonomy, heeding rulesthat one
believesto be mistaken can be an affirmation of the value of autonomy in generd. 1t showsrespect for the
rationa faculties of others, recognizes the fairness of accepting burdens in cooperative ventures and

supports the equdity in digtribution of power through society.

A. Mediation and Arbitration

Authorities can serve their subjects in one of two ways. Firgt, they might serve their subjects
through the guidance thet their directives provide, i.e., by enabling subjects to achieve benefits that they
would not have been ableto achievewithout the directives. In thisessay, we have seen the many benefits
that authoritative guidance can secure viaitsdirectives, i.e., digpense va uableinformetion, compensatefor
cognitive shortcomings, economize on deliberation costs, combat weakness of the will and coordinate
behavior.

Second, authorities might serve their subjects by providing them with a way to resolve their

disputes on normative matters. Disagreements between parties can be settled by appeding to the

% Or, as| should say, “reemerged,” as the Service Conception was an important them in classical political thought.
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authoritetive determinations of a certain person or persons, such as clergy, teachers, parents, officias,
courts, legidatures, or agencies. Onthisaccount, successisnot measured by the content of the directives
issued. Rather, authorities servetheir function when the directivesissued are capable of resolving actua
or potentia disputes.

Accordingly, we can distinguish between two service conceptions of authority. Thefirgt, which
might becalled the*Mediation Modd, understands the function of authority to be the mediation between
reasons and persons.  Authorities are legitimate for a subject to the extent that authorities serve this
function effectively, i.e., the subject is better off in terms of the reasons that bind her by complying with
directives provided than if she attempted to conform to thosereasonsdirectly. The chief proponent of the
Mediaion Modd is, of course, Joseph Raz.

According to what might be cdled the“ Arbitration Modd,” the function of authority isto act as
an arbitrator between subjects. Authoritiesarelegitimatefor agiven subject just in case the acceptance of
the process as binding by some of the parties generatesamoral obligation for the subject to abide by the
outcome. The type of acceptance, the parties that must accept the process and the nature of the mora
obligation generated by such acceptance will vary depending on the type of Arbitration Modd. A socid
contract theorist, for example, would understand the acceptance as an act of consent by the subject and
the obligation generated to be a promissory one. A fair play theorigt, on the other hand, would
understand the acceptance as the willing receipt of the benefits of the process by the subject and the
obligation generated would be one of fairness, i.e.., that parties shoulder the burdens of aprocesswhen
they aso willingly accept the benefits from it as well.

The Mediation and Arbitration Modd sdiffer in threerespects. Most obvioudy, they differ inthe
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main function attributed to authorities. For the Mediation Modd , thefunction isone of mediation between
reasons and persons; for the Arbitration Modd it is of arbitration between riva parties. Second, these
models differ in the relationship they draw between the function of authority and its legitimation. In a
Mediation Modd, the relationship between function and legitimationisdirect: authoritiesarelegitimatefor
asubject if and only if they serve their mediating function for that subject. In an Arbitration Modd, by
contrast, authorities are not necessarily legitimate for a subject smply because they arbitrate disputes
involving that subject successfully. The connection is moreindirect: the arbitration function gives parties
reason to accept the outcome of the process and it isthis acceptance, not the successful performance of
the dispute-resolution, that lends legitimacy to the process.

Third, the mode s differ in terms of the ultimate grounds of legitimation. Inthe Mediation Modd,
authorities are legitimated by dependent reasons. When facing legitimate authority, each subject islikely
to do better in terms of the reasons that bind him if he complies with the directives then if they did not
comply. In the Arbitration Modd, subjects might be less likely to do better in terms of the dependent
reasons. What binds subjects is the acceptance of the process as binding by some of the parties.

The contrast between the two nodels might be summed up as follows. In the Mediation
Model, obedience itsdlf is instrumentally valuable. In the Arbitration Modd, the parties do not benefit
through their obedience. Obedience, rather, isthemoral pricethat parties must pay in order to securethe

compliance of others®

% |n addition to these two accounts, we might imagine a third mixed model of authority. The “Mixed Model” isa
disjunctive combination of the Mediation and Arbitration Models. It legitimates authority just in case it either
successfully mediates between reasons and persons or the commitment on behalf of the subjects to abide by the
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B. Mediation and Democracy

TheArhitration Modd has surely been the dominant account of authority inmodern libera theory.
The classicdl liberd theorists such as Hobbes, Locke and Kant, dl believed that the foundation of
legitimate authority lay with their ability to arbitrate disoputes. The move from the Sate of nature to civil
society, they argued, was necessitated by the costs associated with anarchy, i.e., with the absence of a
person or persons to which feuding parties could apped in order to resolve their disputes. It is the
function of authoritiesto servetheir subjects, but not primarily by issuing instrumentaly vaugble directives,
but rather by issuing directivesinthefirst place. Idedly, of course, the directivesissued should bemoraly
appropriate and conducive to the common good. Y&, the obligation to obey these directives does not
depend on their meeting, or even coming closg, to thisided.

Despiteitsfringe statusin modern liberd theory, the Mediation Mode hasfound atoehold andis
gaining strength. Unfortunately, thisis not the occasion for afull investigation of the Mediation Mode as
compared to the Arbitration Modd. | would, however, liketo suggest that the Mediation Model mightbe
less plausible than has hitherto been thought.

According to the Mediation Moded, the legitimacy of authority is determined exclusively by its
ability to provide ingrumentally vauable directives. The origins of the authoritative regime seem to be
irrdlevant, a least from the standpoint of the obligation to obey. Inditutions, as we have seen, are
measured primarily in ingrumenta terms — one gtructure is more | egitimate than another just in case the

former leads to more effective mediation than the | atter.

determinations of authority actually generate amoral obligation to obey.
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However, thisingrumenta conceptionignorestheintringc vaue of democracy. Thelegitimeacy of
ruleisgenerdly not judged exclusively, or maybe even primarily by itsoutput, but rather by itsinput, i.e.,
by whether the regime has beendetermined, and is supported, by the populace. Platonic politica theory
has been derided for centuries precisely because of its top-down structure. Despite the philosopher-
king' s excdlent mediation skills, hisright to ruleis defective unless his power has been affirmed by those
over whom it is exercised.
The Arbitration Model, by contrast, has room to accommodate the importance that democratic

rule playsin legitimating authority. To seethis, we must return to the paradoxes of authority.

C. Arbitration and the Paradoxes of Authority

The Mediation Modd attemptsto solvethe paradoxes of authority, aswe have seen, by taking a
thoroughly instrumenta gpproach to authoritative directives. Thisstrategy will not work for the Arbitration
Model, however, as the normativity of directives does not depend on their ingrumenta vaue. The
Arbitration Model sanctions obedience, for example, even when the directive is not supported by the
balance of content- dependent reasons, subjects are aware of thisand have the ability not to comply. We
must see, then, whether obedience to authority can rendered compatible with both rationaity and
autonomy.

Let us begin with the paradox of authority and rationdity. Assume that a legitimate authority
issuesadirectivethat is supported by the balance of content-dependent reasons. Doesthedirectivegive

asubject areason for action? Y es, according to the Arbitration Modd. Because the subject ismoraly
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obligated to comply with the outcome of legitimate processes, hewill have an additiond reason to comply.
Should the subject disobey the authority, hewill have committed two offenses: hewill have performed an
action that, independent of the directive, he should not have performed and will have violated hismora
obligation to obey.

Assume now that the directive is not supported by the baance of content-dependent reasons.
Can obedience nevertheless be reasonable? On the Arbitration Modd, it can. Since each subject is
moraly obligated to comply, the directive condtitutes a content-independent reason for action. The
balance of dl reasons, content-dependent as well as independent, might then tip in the direction of
obedience, even though it would have tipped in the opposite direction had the directive not beenissued.

Notice that the Arbitration Model supplies a solution to the paradox of authority and rationaity
regardiess of whether itistrue. For aslong asan agent thinksit istrue, it will berationa for him to obey.

By contragt, the Arbitration Mode must be true in order if it is to provide a solution to the
paradox of authority and autonomy. For it will not be enough merdly to assert the coherence of subjects
believing that they sometimes have mord obligationsto comply with theresults of arbitration. Wewould
have to demondtrate that such obligations can truly exig.

Congder, for example, the socid contract variant of the Arbitration Modd. One might be
tempted to answer the paradox of authority and autonomy by arguing that the promissory obligetion
engendered by consent gives agents reasonsto act contrary to the balance of content - dependent reasons.
However, aswe saw at the beginning of the essay, this response is question-begging. If someperson’s
will cannot give me areason to do what ordinarily would be wrong, how can my own will give me such

license? Since consent aso purportsto be a content-independent and peremptory reason for action, the
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socid contract account merely pushes the paradox one step back, namely, how can the merefact thet |
have consented to abide by the results of some process give me reason to abide by the results of that
process.

Inwhat follows, | will suggest that the mora obligation to obey authority can be generated under
certain conditions in a democratic polity. Roughly, the idea is deference to democraticaly dected
authority is deferenceto a power-sharing arrangement that issocidly necessary, empowering andfair. By
disobeying, subjects are unilaterdly, and hence unreasonably, setting the terms and direction of socia
cooperation.

A sketch of this argument begins with the truism that socid cooperation is not, as a practica
matter, possible without the availability of procedures for the resolution of conflict. Disagreements
between parties asto the gppropriate terms of socid interaction and the division of socia surpluswould
ether forestal or derail individua and joint pursuits. And absent acceptable resolution, disputes would
fegter into outright feuds and internecine battles would likely thresten the very surviva of the community.

The next gep in the argument involves the cdlaim that democratic inditutions are empowering
inditutions. In democracies, citizens are granted the power to exert control over their lives by alowing
them, through the franchise, to affect the terms of socid cooperation and the direction of collective
pursuits. They may affect the shagpe of the socid landscape ether directly, by plebiscite, or, more
familiarly, indirectly, by the dection of representatives. The protection of free speech dso enablescitizens
toinfluence the socid structure and objectives by permitting them the opportunity to persuadetheir rivals,
and the uncommitted, of their views. As opposed to oracles, trias by orded, or coin flips, therefore,

democratic procedures dlow individuas some input into the resolution of their disputes. Democracies
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give expression to, and creete opportunities for the exercise of, the individud’ s autonomous capacities.
Lastly, democratic processes condtitutefair proceduresfor the resol ution of disputes. Democratic
processes arefair because power isshared in aroughly equally manner.”® Equal power-sharing considts,
fird, in the equa voting power that individuas, or groups to which they belong, have in the sdection of
policiesor eection of representatives. Second, equdity of power isdetermined by the equal opportunity
that individuds, or groupsto which they belong, possessto expresstheir views and to persuade others as
to the vaue of their positions.

The crucid gep is the dam that it is unreasonable for an individud not to abide by socidly
necessary, empowering and fair procedures. To motivate thisassertion, consder the objection that might
offer to chalengeit.” It might arguethat it isan unreasonableinfringement on persond liberty to require
someoneto be bound by aprocedurethey did not voluntary accept. No one hastheright to demand that
someone shoulder burdens when those benefits have been thrust upon them.

Thisobjection, however, lacksmerit. It ignoresthefact that persona liberty hasvaue only when
a scheme of socid cooperation is dready in place. One cannot complain that one's ability to pursue
projects in the manner one sees fit would be overburdened when the ability to pursue those projects
essentialy depends on everyone dse srestraint. The very assertion of persond liberty indicatesthat the
objector willingly acceptsthe benefits of such procedures. The objection, in other words, wantsits cake

and to eat it too.

0 “Democracy” isbeing used herein amoral, not sociological, sense. A procedure that does not involve equal power-
sharing is, therefore, not ademocratic procedure, even if everyone has an equal right to vote. The United States might
not be atrue democracy in this sense, because individuals, or the groups to which they belong, do not have equal
voicein public debate.

! See, e.g., Robert Nozick, Anarchy, State, and Utopia, 90-96 (1974).
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One who disregards the outcomes of asocialy necessary, empowering and fair procedure, we
might say, acts like a dictator: both unilaterdly “dictate’ the terms of socid interaction to others and
thereby exercise ingppropriate control over thelives of hisfelow citizens. Itisno defensefor therebd to
point out that the procedure produced an incorrect result — for whether it did or nat, it isnot “up to him”
to impose his own judgment on others.

The concluson | would like to draw is that disobedience to the democratic will, at least under
certain circumstances, amounts to an unreasonable arrogation of power. Those who act in such
unreasonable manners deprive those in the mgority of three important goods. First, they deny the
mgjority the outcome that they had a right to expect. Second, they deny the mgority the control over
their lives that they had the right to exercise. Third, they deny the mgority the respect due to them as
equa participantsin afar power-sharing arrangement.

Somewhat surprisingly, it turns out that submission to authority, rather than leading inexorably to
the violation of autonomy, actualy manifests respect for autonomy, understood here as the power to
control one'slife. Deferring to democratically eected authority or selected policiesisdeferringto one's
felow citizen. In doing S0, one pays respect to the importance that people are adlotted a certain control

over their lives and the fairness of sharing that power equally.”

"2 That autonomy plays asignificant rolein grounding the obligation to obey democratic procedures suggests that their
authority isalso limited. The obligation would lapse whenever democracies failed to respect the autonomy of their
citizens. Thiswould occur, for example, when democratic control is exercised over purely self-regardingattivities The
obligation to obey the outcomes of democratic procedures would also expire when democracies systematically
disempower certain groups through such outcomes.
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VIII. Conclusion

L et usreturn to the dispute between Eliezer and the Rabbis. WasEliezer right not to submit tothe
mistaken judgment of the Rabbis? | think it isfair to say that Eliezer acted badly. If hetruly cared about
the Will of God, he would have submitted, for God had willed that legal decisions are to be decided by
majority vote.

Eliezer manifested a vice that is not uncommon among the pious, a vice which might be cdled
“excessve purigm.” Excessve purigsawaysings on acting in the technicaly right manner. They refuse
to corrupt themsealves, to dirty their hands by descending to theleve of thelumpenproletariat and to act as
the benighted do. However, as | have tried to argue, one can have reasons to abide by the will of
another, even when one knowsthat they arewrong. Toloftily stay abovethefray can manifested extreme
disrespect for one sfellow citizens.

Perhapsthe dangers of excessive purismin mattersof authority are dight compared with thevices
of the opposite extreme, namely, mora gpathy, doth and servility. A scepticd attitude towards authority

is perhaps the hedlthiest stance to take. But such scepticism, | have tried to suggest, can go too far.



